
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION TEN 
 
VOLKSWAGEN GROUP OF AMERICA, INC., 
 

Petitioner-Employer, 
 

and         Case 10-RM-121704 
 

 
INTERNATIONAL UNION, UNITED AUTOMOBILE, 
AEROSPACE AND AGRICULTURAL IMPLEMENT 
WORKERS OF AMERICA (UAW), 
 

Labor Organization. 
 

UAW’S REQUEST FOR SPECIAL PERMISSION TO APPEAL 
ORDER GRANTING INTERVENORS’ MOTIONS TO INTERVENE 

 

Pursuant to § 102.26 of the NLRB Rules and Regulations, International Union, 

United Automobile, Aerospace and Agricultural Implement Workers of America 

(UAW) (the “UAW”) requests special permission of the Board to appeal the Acting 

Regional Director’s (“ARD”) Order granting the Motions to Intervene of Michael 

Burton, et al. (the “Burton Motion”) and Southern Momentum, Inc. et al. (the “SMI 

Motion”).  What follows are the reasons special permission should be granted, and the 

grounds relied on for the appeal, in addition to those stated in our attached Opposition 

to the motions to intervene, which we incorporate herein by this reference: 

I. Statement of the case 

Volkswagen Group of America, Inc. (“VWGOA”) filed an RM Petition on 

February 3, 2014, seeking an election in a unit of VWGOA’s production and 

maintenance employees (the “Unit”) at its facility in Chattanooga, Tennessee.  A 
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Stipulated Election Agreement (the “SAE”) was approved on that date by NLRB Region 

10.  Pursuant to the SAE, Region 10 conducted an election on February 12, 13 and 14, 

2014.  The vote as tallied was 712-626 against representation by the UAW.  On February 

21, 2014, the UAW timely filed objections to conduct affecting the election (the 

“Objections”, attached as Exhibit A hereto) and asked the Board to set aside the election 

and order that a new election be held.  On February 24, 2014, Michael Burton, et al. filed 

the Burton Motion (attached as Exhibit B hereto).  On February 28, 2014, Southern 

Momentum, Inc., a newly formed Tennessee corporation, and two employees filed the 

SMI Motion (attached as Exhibit C hereto).  On March 6, 2014, UAW filed its Opposition 

(attached as Exhibit D hereto) to the Burton Motion and the SMI Motion (together, the 

“Motions”) submitting that the requests for intervention by the movants (together the 

“Movants”) should be denied. On March 7, 2014, the Movants each filed a Reply in 

Support of Motion to Intervene (attached as Exhibits E and F hereto). On March 10, 

2014, the ARD for Region 10 issued an Order Granting Southern Momentum’s and 

Michael Burton’s Motions to Intervene in the Objections Hearing (Exhibit G hereto). 

UAW files this Request for Special Permission of the Board to Appeal the Order 

Granting the Movants’ Motions to Intervene, and submits that this Special Appeal 

should be granted by the Board because the ARD’s Order is contrary to the facts and the 

law, and the Order should be reversed and the Movants’ Motions to Intervene 

dismissed because Movants lack standing to intervene, Movants’ claims are not 
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appropriate for election objection proceedings, and because Board and Federal Circuit 

Court decisions do not support intervention in this case.1 

II. Reasons for granting the appeal of the ARD’s Order 

A. Admittedly departing from the Board’s normal practice,2 the ARD granted 

the Motions to Intervene, based on this reasoning: 

This is a non-precedential exceptional circumstance where consideration 
for deviating from our normal practice is warranted.  I recognize that 
there have been few instances in which employees not a party to the 
election have been granted intervenor status at the post-election 
proceedings.  However, in this unique case involving third party 
misconduct, some of the alleged objectionable conduct involves 
statements made by employees who oppose representation by the Union 
and the extent to which those statements could cause the election to be set 
aside.  Thus, in situations such as this, where the rights of certain 
employees were implicated, the Board has permitted those employees the 
right to participate in the hearing.2 

 

2  Shoreline Enterprises of America, 114 NLRB 716 (1955). 
 

(ARD Order, p. 2, emphasis supplied.)  Based solely on this reasoning, the ARD granted 

motions of several employees and a Tennessee corporation named Southern 

Momentum, Inc. to intervene “for the purpose of participation at a hearing on the 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1   The Movants sought, in the alternative, leave to file an amicus brief in this 
proceeding.  Neither the UAW nor VWGOA opposed that request.  However, as 
developed herein, the ARD’s Order goes well beyond granting permission to file an 
amicus brief. 
2  See § 11194.4 of the NLRB Representation Casehandling Manual, Part Two, which sets 
forth the standards for motions to intervene: “11194.4 Tests for Granting or Denying 
Intervention.  Should the union seeking intervention meet any of the tests described in 
Secs. 11022, et seq., the motion for intervention should be granted.  Motions to intervene 
made by employees or employee committees not purporting to be labor organizations should be 
denied. Motions to intervene made on the basis of interest in the unit by labor 
organizations representing employees in other parts of the plant, for example, or other 
plants of the employer, should be granted.”  See also Ashley v. NLRB, 255 Fed. Appx. 
707, 709 (4th Cir. 2007) and other cases cited in UAW’s Opposition to Motions to 
Intervene. 
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Union’s objections by: (1) offering evidence in rebuttal to the Union’s objections, (2) 

cross-examining witnesses, and (3) filing briefs with the Board.” (ARD Order, p. 3) 

B. The ARD’s reasoning turns solely upon her non-specific reference to the 

UAW’s Objections having relied upon “statements made by employees who oppose 

representation by the Union.” The Board should thus first examine precisely what are 

the “statements made by employees” to which the Objections refer. 

The answer is straightforward: the UAW’s Objections refer to only one statement 

made by a bargaining unit employee.  And the Objections rely on that statement – made in 

a written press release – solely as evidence of the dissemination of threats made by State of 

Tennessee officials –  the threats that form the centerpiece of UAW’s objections (along 

with the later threats of U.S. Senator Corker).  Specifically, at pages 4-5, the Objections 

state: 

These and similar threats by State officials were widely disseminated in 
broadcast, print and social media, including on various campaign 
websites managed and paid for by business-supported and other groups 
such as “Southern Momentum,” “workerfreedom.org,” and “Americans 
for Tax Reform” and directed at VWGOA voters.  For example, Mike 
Burton, a sponsor of the “No2UAW” website, speaking to his fellow 
VWGOA workers, promptly and publicly republished the State Officials’ 
threats and truthfully described them for what they were: shortly after 
these threats were made, Burton quickly issued a press release stating: 
“This confirms exactly what we have been telling people … A vote for the 
UAW is a vote against expansion of the plant, plain and simple.” (Burton 
quote appears in UX1 (attached hereto).) 
 

None of the other putative employee intervenors are even mentioned in the UAW’s Objections. 

 Nor is there any factual dispute that the press release quoting Mr. Burton was 

actually issued on February 10, following the press conference held by the Tennessee 
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state officials at which they made their threats.3  Because of this, it is impossible to 

discern any need for putative intervenor Burton to appear at a hearing on objections, to 

cross-examine witness and to offer rebuttal evidence to defend his statement, all as 

allowed by the ARD Order.  Mr. Burton does not deny that the press release quoting 

him was issued and disseminated to the press on February 10.  There are therefore no 

facts in dispute raised by UAW’s citation of the Burton statement as evidence of 

dissemination of the Tennessee state officials’ threats of loss of financial incentives.  

Burton’s undisputed republication of these threats does not, in fact, even give rise to an 

issue warranting a hearing.  For this reason alone, the Board should reverse the ARD 

Order. 

C. The ARD Order also grants intervenor status to a Tennessee corporation 

named Southern Momentum, Inc., which was incorporated on January 31, 2014, and 

whose registered agent is the Chattanooga management law firm Evans Harrison 

Hackett PLLC.  See Objections, UX5.  This part of the ARD Order is wholly 

unprecedented, without legal basis, and inconsistent with the purposes of the Act. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3	  	   The Burton press release is quoted in Exhibit UX1 to UAW’s Objections, a 
February 10, 2014 article in Automotive News, the lead auto industry online and print 
publication.  The article is entitled “Tenn. politicians threaten to kill VW incentives if UAW 
wins elections.”  After describing the Tennessee lawmakers threats, the article states this 
with respect to Mr. Burton:  
 

UAW critics jumped on the lawmakers' claim to persuade workers to vote 
against union representation. A group called Southern Momentum 
quickly put out a statement that quoted Mike Burton, a paint-shop 
employee who leads a coalition of workers opposed to the union. "This 
confirms exactly what we have been telling people," he was quoted as 
saying. "A vote for the UAW is a vote against the expansion of the plant, 
plain and simple." 
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Southern Momentum has not sought to intervene as a labor organization or a 

statutory employee, since it is neither.  Moreover, because Southern Momentum has 

admitted since the election that it has received substantial contributions from employers 

to support its activities in the February VWGOA election campaign4, its status is 

inconsistent with that of a labor organization within the meaning of Section 2(5) of the 

NLRA. 

It is unprecedented to grant intervenor status to a corporate entity that is not an 

employer, an employee or a labor organization under the Act.  Section 7 rights run to 

employees, not to employer-funded corporations.  Nor has either the ARD or Southern 

Momentum pointed to anything in the Act, or in the Board’s rules and regulations or 

casehandling manual, supporting R case intervenor status for a privately-owned 

corporation that is not the employer of bargaining unit employees.  The ARD’s Order 

granting intervenor status to Southern Momentum should accordingly be denied. 

Moreover, even if it were somehow proper to grant intervenor status to a private 

corporation such as Southern Momentum, Inc., there is no basis to grant such 

intervention here, for the same reason that there is no basis to grant intervenor status to 

Mr. Burton or any of the other putative employee intervenors.  As with Mr. Burton, all 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4  See Exhibit H hereto, a February 28, 2014 Reuters article, stating that Southern 
Momentum attorney Maurice Nicely told Reuters in an interview that “he led 
fundraising for Southern Momentum, which in late January and early February raised 
money ‘in the low six figures’ from Chattanooga area businesses and individuals.  
Nicely said the money was not raised by anti-UAW workers at the plant.”  Southern 
Momentum used these funds, in part, to hire Projections, Inc./UnionProof.com, a 
leading consulting firm used by employers to oppose unionization campaigns.  See Ex. I 
hereto, a post-election solicitation by this firm claiming to have been hired by Southern 
Momentum. 
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that the UAW’s Objections allege as to Southern Momentum is that it disseminated and 

republished – in undisputed written public statements – the threats by third-party 

politicians that are the focus of the UAW’s Objections. 

Specifically, the Objections state as follows with respect to Southern Momentum: 

• “’Southern Momentum,’ represented by Chattanooga 
management attorney Maurice Nicely5 and purporting to be an 
organization representing VWGOA workers, publicly repeated 
[Tennessee Senate Speaker Bo] Watson’s threat by stating in the 
press, through Nicely, that ‘[f]urther financial incentives — which 
are absolutely necessary for the expansion of the VW facility here in 
Chattanooga — simply will not exist if the UAW wins this election.’  
See [Objections Ex.] UX6, a February 10, 2014 nationally syndicated 
article quoting Nicely and referring to the remarks of the State 
Officials that Nicely echoed as a “threat.””(Objections, p. 6, 
footnote omitted, citing to reports of a written press statement by Mr. 
Nicely repeated in Objections Ex. UX6); 

• “[O]n February 10, 2014, the ‘Southern Momentum’ No2UAW 
website published the State Officials’ threats of loss of State financial 
incentives for VWGOA under the then-banner headline ‘VW May Lose 
State Help if the UAW is Voted in at the Chattanooga Plant.’  See 
archive in [Objections] Exhibit UX7 …  Other anti-UAW campaign 
websites also published these State Officials’ threats, which were 
well known among the VWGOA worker electorate.” (Objections, p. 
6, emphasis supplied.) 

• Senator Corker’s February 12 threat “promptly appeared on the 
No2UAW website, the Southern Momentum Facebook page, and on the 
Grover Norquist “Worker Freedom” campaign website.   In fact, 
the Reuters article reporting Senator Corker’s statement, entitled 
“Senator drops bombshell during VW plant union vote,” was 
almost immediately linked with a “Bombshell” banner headline on 
the No2UAW and “Worker Freedom” Norquist websites and widely 
distributed as a handbill in the VWGOA plant during the Election.” 
(Objections, p. 8, footnote omitted, emphasis supplied, citing to 
Reuters article reproduced as Objections Ex. UX9.) 

• The Southern Momentum No2UAW “Facebook page, a center of 
debate on the campaign, placed beyond doubt how the Corker 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5  Southern Momentum, Inc. was incorporated on January 31, 2014.  Its office address 
and its registered agent are Mr. Nicely’s management-side law firm, Evans Harrison 
Hackett PLLC, in Chattanooga.  See UX5 (attached hereto). 
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threats were to be read by the VWGOA workforce: The website’s 
hosts linked to media reports of Corker’s statements in “The 
Chattanoogan” with this host comment: “Our choices just became 
clearer … UAW or B-SUV… Chattanooga Will Get New Line of 
SUVs if UAW Is Not Approved.” (Objections, p. 12, quoting UX13, 
emphasis appears in Objections text, not in UX13).” 

In other words, since the Objections’ allegations with respect to Southern Momentum, 

Inc. are directed solely to that corporation’s undisputed written statements republishing 

the third-party politician threats that are the focus of UAW’s post-election claim here, 

there is no evidentiary or other interest for Southern Momentum to protect.  It should 

be denied intervenor status.6 

D. The ARD’s Order is ill conceived and raises fundamental issues that the 

Board must address, despite the ARD’s suggestion that her Order is “non-precedential.”  

For example, will the “intervenors” be able to block any agreement by the employer 

and the UAW that the election was tainted by the third-party threats of state and federal 

politicians, and be able to block an election set-aside and rerun?  If a rerun election is 

ordered, what will be the “intervenors’” role with respect to the setting of a rerun 

election?  Will the ARD’s Order distort what should otherwise be a straightforward 

hearing into its opposite?  (At bottom UAW’s Objections concern undisputed 

statements by third-party politicians and the undisputed and extremely broad 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6  Southern Momentum, Inc. claims to represent approximately 600 VWGOA 
employees, based on undisclosed signatures on anti-UAW petitions signed well before 
Southern Momentum, Inc. was incorporated on January 31, 2014. (See Motion to 
Intervene, p. 2; compare incorporation records at Objections, Ex. UX5)  But even if those 
petitions exist and even if they were signed exclusively by bargaining unit employees 
(and not also by non-unit employees and/or non-statutory employees), such petitions 
were signed in Fall 2013, and thus could not have authorized that Southern Momentum 
“represent” the signatories, since Southern Momentum did not exist until January 31, 
2014, when it was incorporated. 
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dissemination of those third-party threats in all forms of media and throughout the 

VWGOA workforce.  But as apparent from their Motions to Intervene, the putative 

intervenors seek to focus on everything but those third-part politician threats.) 

These are important questions that the Order in its oversimplification and 

absence of legal reasoning fails to address and which will inevitably have implications 

beyond this case.   

CONCLUSION 

The Board should grant the UAW’s request for special permission to appeal, 

reverse the ARD’s Order and deny the Motions to Intervene.7  We also suggest that the 

Board stay any hearing that may be required in this matter until the questions 

presented by this request for special permission to appeal are decided. 

Respectfully submitted, 

By: /s/ Michael Nicholson  
       Michael Nicholson 

General Counsel 
International Union, UAW 
8000 East Jefferson Avenue 

       Detroit, MI  48214 
       (313) 926-5216 
 
      By: /s/ James D. Fagan, Jr.  
       James D. Fagan, Jr. 
       Stanford Fagan, LLC 
       191 Peachtree St., NE, Suite 4200 
       Atlanta, GA  30303 
       (404) 897-1000 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
7  The UAW also relies here upon the arguments made in its original Opposition to 
the Motions to Intervene, attached hereto, and incorporates those arguments by this 
reference.  We also continue our non-opposition to the filing of amicus briefs in this 
matter.  Further, we suggest to the Board that this case may be an appropriate one for 
transfer to the Board under Section 102.67(h), whether or not an evidentiary hearing is 
deemed necessary herein. 



10	  
	  

 
      Attorneys for International Union, United  
      Automobile, Aerospace and Agricultural  
      Implement Workers of America, UAW 
 

Dated:  March 12, 2014 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION TEN 
 

VOLKSWAGEN GROUP OF AMERICA, INC.,      

    Petitioner-Employer, 

and        Case 10-RM-121704 

INTERNATIONAL UNION, UNITED AUTOMOBILE,  
AEROSPACE AND AGRICULTURAL IMPLEMENT 
WORKERS OF AMERICA (UAW), 
 
    Labor Organization. 

 

.      OBJECTIONS TO CONDUCT AFFECTING ELECTION  · 

International Union, United Automobile, Aerospace and Agricultural Implement 

Workers of America (UAW) (the “UAW”) objects to conduct affecting the election held 

in this matter on February 12, 13 and 14, 2014 among the production and maintenance 

employees of Volkswagen Group of America, Inc. (“VWGOA”) at its facility in 

Chattanooga, Tennessee (“the Election”).  In support, the UAW states as follows, 

reserving its right to fully document the basis for its Objections through such 

investigations and evidentiary hearings as the Board determines to conduct. 

1. 

In the days between the filing of the Petition in this matter (hereafter “the 

Petition”) and the conclusion of the Election, and at other times, senior officials of the 

State of Tennessee (the “State”), including Governor William Haslam, State House 
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Speaker Beth Harwell, State House Majority Leader Gerald McCormick, Senate Speaker 

Pro Tem Bo Watson, Chairman of the State Senate Commerce and Labor Committee 

Jack Johnson, and Vice-Chairman of the State Senate Commerce and Labor Committee 

Mark Green (collectively, the “State Officials”), conducted what appears to have been a 

coordinated and widely-publicized coercive campaign, in concert with their staffs and 

others, to deprive VWGOA workers of their federally-protected right, through the 

Election, to support and select the UAW as their exclusive representative under Section 

9(a) of the National Labor Relations Act (the “Act”), free of coercion, intimidation, 

threats and interference.   The State Officials’ campaign included, without limitation, 

publicly-announced and widely disseminated threats by the State Officials that State-

financed tax and other incentives and financial benefits would be withheld from 

VWGOA, to the detriment of VWGOA and VWGOA workers, and that other harm 

would come to such workers and their employer if the VWGOA workers exercised their 

protected right to select the UAW as their representative pursuant to Section 9(a) of the 

Act.  Most of the statements made by the State Officials as part of this campaign 

centered on a threatened loss of State financial incentives for VWGOA expansion in 

Chattanooga if the UAW was elected.  And these threats were clearly designed to 

influence the votes of VWGOA workers in the Election and to deprive them of their 

Section 7 right to vote in an atmosphere free of coercion, intimidation and interference.  

Thus, campaign leader State Senate Speaker Pro Tem Bo Watson explained his threats 

on the eve of the Election by stating that "[t]he workers that will be voting, need to 

know all of the potential consequences, intended and unintended, should they choose 
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to be represented by the United Auto Workers."  Those “consequences” of UAW 

representation, as Watson made clear, included their employer’s loss of State financial 

support seen by all as critical to make the Chattanooga plant viable through the 

introduction of a second product line (the B-SUV) in order to bring the plant to full, 

secure and profitable capacity utilization. 

Summarizing the State Officials’ threats, State Senate Speaker Pro Tem Watson 

sent this message to VWGOA workers: "I believe the members of the Tennessee Senate 

will not view unionization as in the best interest of Tennessee. The Governor, the 

Department of Economic and Community Development, as well as the members of this 

delegation, will have a difficult time convincing our colleagues to support any 

Volkswagen incentive package." These threats are very significant, for State financial 

incentives were a key component in VWGOA’s decision to locate in the State and are 

necessarily a key component to any future VWGOA decisions regarding future 

expansion and full capacity utilization in Chattanooga, and to the heightened job 

security that would accompany such an expansion.  In the Board investigation that will 

follow the filing of these Objections, the UAW will present the Board with a full 

collection of the threats against VWGOA and its workers made by the State Officials, as 

well as the dissemination of these threats both in the public media and directly to the 

VWGOA workforce.  The State Officials’ threats include, but are not limited to, those 

described in the following, selected from scores of local and national media reports in 

the days before and during the Election: 

 “Tenn. Politicians threaten to kill VW incentives if UAW wins 
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election” Reported at: 
http://www.autonews.com/article/20140210/OEM01/140219986
/tenn-politicians-threaten-to-kill-vw-incentives-if-uaw-wins-
election# (Statements of Governor Haslam and House Majority 
Leaders Gerald McCormick re loss of VW incentives if VWGOA 
workers elect UAW)  (See Exhibit UX1 attached hereto); 

 “Tenn. Lawmakers: VW incentives threatened by UAW” Reported 
at http://www.businessweek.com/ap/2014-02-10/tenn-dot-
lawmakers-vw-incentives-threatened-by-uaw (repeating Watson 
threat and quoting House Speaker Harwell regarding the effect of 
UAW being elected on State incentives: “It would definitely put 
those [incentives] in jeopardy … That would jeopardize a very 
good arrangement for Volkswagen to locate here.” (See Exhibit 
UX2 attached hereto); 

 “Union Drive Doesn’t Bother Management, but GOP Fumes” 
reported at 
http://www.nytimes.com/2014/02/12/business/automaker-
gives-its-blessings-and-gop-its-warnings.html?_r=0 (containing 
more threats including Bo Watson’s statement that “The members 
of the Tennessee Senate will not view unionization as in the best 
interest of Tennessee”) (Exhibit UX3 attached hereto); 

 “Bo Watson Says VW May Lose State Help If The UAW Is Voted In 
At Chattanooga Plant; McCormick Urges Workers To Reject 
Union” reported at 
http://www.chattanoogan.com/2014/2/10/269310/Bo-Watson-
Says-VW-May-Lose-State-Help.aspx ; (containing more threats, 
including Bo Watson’s statement that “[t]he workers that will be 
voting need to know all the potential consequences, intended and 
unintended, should they choose to be represented by the UAW”) 
(Exhibit UX4 attached hereto).1 

 
These and similar threats by State officials were widely disseminated in 

broadcast, print and social media, including on various campaign websites managed 

and paid for by business-supported and other groups such as “Southern Momentum,” 

“workerfreedom.org,” and “Americans for Tax Reform” and directed at VWGOA 

                                                           
1 These threats by State Officials were published in scores of broadcast, print and social 
media outlets, including virtually all Chattanooga-area media.  The UAW will provide 
the details of this republication to the Board during the investigation of these objections. 

http://www.autonews.com/article/20140210/OEM01/140219986/tenn-politicians-threaten-to-kill-vw-incentives-if-uaw-wins-election
http://www.autonews.com/article/20140210/OEM01/140219986/tenn-politicians-threaten-to-kill-vw-incentives-if-uaw-wins-election
http://www.autonews.com/article/20140210/OEM01/140219986/tenn-politicians-threaten-to-kill-vw-incentives-if-uaw-wins-election
http://www.businessweek.com/ap/2014-02-10/tenn-dot-lawmakers-vw-incentives-threatened-by-uaw
http://www.businessweek.com/ap/2014-02-10/tenn-dot-lawmakers-vw-incentives-threatened-by-uaw
http://www.nytimes.com/2014/02/12/business/automaker-gives-its-blessings-and-gop-its-warnings.html?_r=0
http://www.nytimes.com/2014/02/12/business/automaker-gives-its-blessings-and-gop-its-warnings.html?_r=0
http://www.chattanoogan.com/2014/2/10/269310/Bo-Watson-Says-VW-May-Lose-State-Help.aspx
http://www.chattanoogan.com/2014/2/10/269310/Bo-Watson-Says-VW-May-Lose-State-Help.aspx
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voters.  For example, Mike Burton, a sponsor of the “No2UAW” website, speaking to 

his fellow VWGOA workers, promptly and publicly republished the State Officials’ 

threats and truthfully described them for what they were: shortly after these threats 

were made, Burton quickly issued a press release stating: “This confirms exactly what 

we have been telling people … A vote for the UAW is a vote against expansion of the 

plant, plain and simple.” (Burton quote appears in UX1 (attached hereto).)  Moreover, 

Burton and his supporters broadly distributed the Chattanoogan article entitled “Bo 

Watson Says VW May Lose State Help If the UAW Is Voted In At Chattanooga Plant” 

(Exhibit UX4) as a leaflet in the VWGOA facility immediately after its February 10 

publication, two days before the Election. 

The State Officials’ threats were a constant presence in the minds of VWGOA 

voters in the period immediately before and during the Election, and were a blatant 

attempt to create an atmosphere of fear of harm to VWGOA employees, their jobs and 

the viability of their employer, all in order to influence the outcome of the election and 

cause VWGOA employees to vote against UAW representation out of fear.  As 

described by a dissenting State official, the threats were “an outrageous and 

unprecedented effort by state officials to violate the rights of employers and workers 

[by] basically threatening to kill jobs if workers exercise their federally protected 

rights to organize.” http://www.nytimes.com/2014/02/12/business/automaker-

gives-its-blessings-and-gop-its-warnings.html?_r=0 (See UX3 (attached hereto).) 

2. 

Within hours of the February 10, 2014 press conference at which State Official 

http://www.nytimes.com/2014/02/12/business/automaker-gives-its-blessings-and-gop-its-warnings.html?_r=0
http://www.nytimes.com/2014/02/12/business/automaker-gives-its-blessings-and-gop-its-warnings.html?_r=0
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Bo Watson delivered his particular threats referenced above, and in apparent 

coordination with those threats, a newly-registered Tennessee corporation known 

as “Southern Momentum,” represented by Chattanooga management attorney 

Maurice Nicely2 and purporting to be an organization representing VWGOA 

workers, publicly repeated Watson’s threat by stating in the press, through Nicely, 

that "[f]urther financial incentives — which are absolutely necessary for the expansion 

of the VW facility here in Chattanooga — simply will not exist if the UAW wins this 

election."  See UX6, a February 10, 2014 nationally syndicated article quoting Nicely and 

referring to the remarks of the State Officials that Nicely echoed as a “threat.”  The view 

that the State Officials’ statements were a “threat” was echoed by Nashville 

management partner Zan Blue of Costangy, Brooks and Smith, who saw the statements 

in just that way.  See February 12, 2014 9:09 a.m. audio interview at beginning at 7 

minute 14 second mark at http://wutc.org/post/reality-check-uaw-ate-detroit-and-

chattanooga-s-menu (“UAW Ate Detroit and Chattannoga’s on the Menu?”) (“They do 

sound like threats and threats are never useful”). 

3. 

Also on February 10, 2014, the “Southern Momentum” No2UAW website 

published the State Officials’ threats of loss of State financial incentives for VWGOA 

under the then-banner headline “VW May Lose State Help if the UAW is Voted in at the 

Chattanooga Plant.”  See archive in Exhibit UX7 (attached hereto).  Other anti-UAW 

                                                           
2  Southern Momentum, Inc. was incorporated on January 31, 2014.  Its office address 
and its registered agent are Mr. Nicely’s management-side law firm, Evans Harrison 
Hackett PLLC, in Chattanooga.  See UX5 (attached hereto). 

http://wutc.org/post/reality-check-uaw-ate-detroit-and-chattanooga-s-menu
http://wutc.org/post/reality-check-uaw-ate-detroit-and-chattanooga-s-menu
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campaign websites also published these State Officials’ threats, which were well known 

among the VWGOA worker electorate. 

4. 

On February 12, 2014, during the first day of the Election, United States Senator 

Bob Corker escalated the campaign threats made by the State Officials, stating that he 

had been “assured” by VWGOA that if the VWGOA workers voted against the UAW, 

they would be rewarded with a new product line at Chattanooga.  Corker issued his 

dual threat and promise of benefit in the middle of the Election itself to coerce the 

VWGOA workforce into voting against UAW representation.  Senator Corker’s threat 

was made using United States Government resources, and was published and 

republished on the Senator’s official Senate website, as well as very broadly 

disseminated in all media.  Moreover, we believe that Senator Corker used government 

travel funds specifically to fly to Chattanooga to make his threat in the most open and 

notorious manner.  During the press conference convened by Senator Corker to threaten 

VWGOA workers, he stated “I’ve had conversations today and based on those am 

assured that should the workers vote against the UAW, Volkswagen will announce in 

the coming weeks that it will manufacture its new mid-size SUV here in Chattanooga.”  

(Emphasis supplied – of course, the only entity that can assure where a product is 

manufactured is Volkswagen itself.) See, e.g.,  

http://www.corker.senate.gov/public/index.cfm/2014/2/corker-conversations-today-

indicate-a-vote-against-uaw-is-a-vote-for-suv-production (see also Exhibit UX8 with 

multiple pages from Senator Corker’s official United States Senate website).  Senator 

http://www.corker.senate.gov/public/index.cfm/2014/2/corker-conversations-today-indicate-a-vote-against-uaw-is-a-vote-for-suv-production
http://www.corker.senate.gov/public/index.cfm/2014/2/corker-conversations-today-indicate-a-vote-against-uaw-is-a-vote-for-suv-production
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Corker’s statement and his press conference were widely reported and well-known to 

VWGOA workers.  Moreover, we submit that Senator Corker’s statement appears by its 

timing, if nothing else, to have been part of a coordinated effort along with the above-

referenced State officials and anti-union groups to coerce a no vote.  It was widely 

published under banner headlines in the media and played repeatedly on broadcast 

media in Chattanooga.  It promptly appeared on the No2UAW website, the Southern 

Momentum Facebook page, and on the Grover Norquist “Worker Freedom” campaign 

website.   In fact, the Reuters article reporting Senator Corker’s statement, entitled 

“Senator drops bombshell during VW plant union vote,”3 was almost immediately 

linked with a “Bombshell” banner headline on the No2UAW and “Worker Freedom” 

Norquist websites and widely distributed as a handbill in the VWGOA plant during the 

Election.  Moreover, when VWGOA official Frank Fischer denied a link between a vote 

against UAW and the placement of the new SUV in Chattanooga, Senator Corker 

repeated and in fact amplified his threat, saying: "Believe me, the decisions regarding 

the Volkswagen expansion are not being made by anyone in management at the 

Chattanooga plant and we are also very aware Frank Fischer is having to use old 

talking points when he responds to press inquiries.”4  In a widely-disseminated 

statement to the Associated Press, Corker also said "There is no way I'd put out a 

statement like I put out unless I was 1,000 percent [“1,000 percent” in original] that it 

                                                           
3  UX9  (attached hereto): http://www.reuters.com/article/2014/02/13/us-
volkswagen-corker-idUSBREA1C04H20140213 . 
4  UX10 (attached hereto: 
http://www.corker.senate.gov/public/index.cfm/2014/2/corker-statement-on-
expansion-conversations . 

http://www.reuters.com/article/2014/02/13/us-volkswagen-corker-idUSBREA1C04H20140213
http://www.reuters.com/article/2014/02/13/us-volkswagen-corker-idUSBREA1C04H20140213
http://www.corker.senate.gov/public/index.cfm/2014/2/corker-statement-on-expansion-conversations
http://www.corker.senate.gov/public/index.cfm/2014/2/corker-statement-on-expansion-conversations
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was accurate in every way.”5  Senator Corker, who was the mayor of Chattanooga at the 

time that VWGOA decided to locate its facility there, has repeatedly and publicly 

emphasized his close connection to company officials.  He told Nooga.com, in an article 

posted on February 13, that much of the negotiation that led to Volkswagen choosing 

Chattanooga occurred around the dining room table of Corker’s Chattanooga home. 6  

In yet another local newspaper article published during the Election, Senator Corker 

claimed that "[t]here's not a week that goes by when we don't talk to someone at VW 

USA or VW in Germany." See 

http://www.timesfreepress.com/news/2014/feb/14/for-sen-corker-the-uaw-vote-is-

personal-passions .  All these statements were clearly intended to convey as fact that 

Senator Corker knew the company’s plans and that his repeated threat and promise of 

benefit was the truth.7  Senator Corker’s conduct was clearly timed and intended to 

coerce employees to vote against UAW by causing them to fear loss of new work for the 

Chattanooga plant, and thus a diminishment of job security, if they exercised their 

                                                           
5  UX11 (attached hereto) http://www.washingtonpost.com/business/corker-stands-
by-claim-vw-will-expand-if-uaw-loses/2014/02/13/931cd628-94ff-11e3-9e13-
770265cf4962_story.html . 
6  UX12 (attached hereto) http://www.chattanoogan.com/2014/2/13/269538/VW-
Chattanooga-President-Disputes.aspx . 
7 Senator Corker repeatedly told the media, for public consumption, that he was the 
ultimate insider when it came to VWGOA’s plans, including his statement during the 
Election that he knew more about the Company’s plans than its CEO in America.  
Media reports concerning Senator Corker’s involvement with the VWGOA facility and 
its leadership going back to 2008 can be found at the Volkswagen Group of America 
website at http://199.5.47.214/newsroom/news_2008.htm, and at related web archives 
on the VWGOA “Newsroom” site.  Senator Corker ‘s point in asserting a direct link 
between VWGOA’s assignment of the B-SUV line to Chattanooga to a vote by VWGOA 
workers against the UAW was that he was the most credible and reliable source of 
information on this issue. 

http://www.washingtonpost.com/business/corker-stands-by-claim-vw-will-expand-if-uaw-loses/2014/02/13/931cd628-94ff-11e3-9e13-770265cf4962_story.html
http://www.washingtonpost.com/business/corker-stands-by-claim-vw-will-expand-if-uaw-loses/2014/02/13/931cd628-94ff-11e3-9e13-770265cf4962_story.html
http://www.washingtonpost.com/business/corker-stands-by-claim-vw-will-expand-if-uaw-loses/2014/02/13/931cd628-94ff-11e3-9e13-770265cf4962_story.html
http://www.chattanoogan.com/2014/2/13/269538/VW-Chattanooga-President-Disputes.aspx
http://www.chattanoogan.com/2014/2/13/269538/VW-Chattanooga-President-Disputes.aspx
http://199.5.47.214/newsroom/news_2008.htm
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federally protected right to organize. Senator Corker’s conduct was shameful and 

undertaken with utter disregard for the rights of the citizens of Tennessee and 

surrounding states that work at VWGOA Chattanooga.  Standing alone, it is a more 

than adequate basis for sustaining these Objections. 

5. 

 The cumulative effect8 of conduct such as that summarized above created a 

situation strikingly similar “to that existing when third parties conduct massive 

campaigns to convey the message that choosing the union would cause the employer to 

move or shut down and thereby deprive employees of job opportunities,” Frates, Inc., 

230 NLRB 952 (1977).  It is well-established that such campaigns, even when they are 

“spontaneous, motivated solely by self-interest and what it deemed best for” the 

community, may nonetheless destroy the possibility of a fair election.  Lake Catherine 

Footwear, Inc. 133 NLRB 443, 449-450 (1961).  The clear message of the campaign was 

that voting for the union would result in stagnation for the Chattanooga plant, with no 

new product, no job security, and withholding of State support for its expansion.  State 

Senate Speaker Pro Tem Watson threatened that harm to VWGOA and its workers 

would come from the denial of tax and other state incentives if UAW was elected; while 

U.S. Senator Corker announced that he knew from the employer that a vote to reject the 

UAW would mean a vitally important new product line would be awarded to 

Chattanooga, and that the opposite would result if the VWGOA workers dared to 

                                                           
8   See Picoma Industries, Inc., 296 NLRB 498, 499 (1989) (cumulative effect of individual 
incidents of third-party misconduct must be considered in evaluating fairness of 
election). 
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exercise their right to vote for the UAW.  Each part of this heavy-handed campaign 

magnified the other.  See Picoma Industries, supra, and Universal Mfg. Corp., 156 NLRB 

1459 (1966). Whether spontaneous or coordinated, whether motivated by genuine 

concern for the community or paid from the war-chests of outside employers—the effect 

of this campaign is clear.  No VWGOA employee could cast a vote without a well-

founded fear that the exercise of the franchise could mean both that their job security at 

VWGOA and the financial health of their plant were in serious jeopardy.  Such an 

environment, foisted on VWGOA workers by politicians who have no regard for the 

workers’ rights under federal law, is completely contrary to the environment that the 

National Labor Relations Act demands for union certification elections.  

CONCLUSION 

The Board will set aside an election based on third-party misconduct when the 

misconduct created “a general atmosphere of fear or reprisal rendering a free election 

impossible." Westwood Horizons Hotel, 270 NLRB 802, 803 (1984). The five factors the 

Board considers in making this determination all favor setting this Election aside.  The 

nature of the threat — the diminishment of job security if the workers vote for the 

union—is, like the threat of a plant closing, among the most serious that can occur.  The 

threat was directed at the entire bargaining unit and was known to every potential 

voter in this extremely high visibility campaign.  Moreover, the threat to eliminate state 

incentives was made by powerful political leaders who, in fact and in the reasonable 

perception of the employees, were quite capable of putting their threat into effect.  Even 

worse, the “fist” of the State Officials’ threats about tax incentives for a new product 
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line was in fact amplified by the “velvet glove”9 of a United States Senator who claimed 

to have “assurance” from the Company that the new product line would be a reward 

for a “No” vote.  In these circumstances, employees undoubtedly treated this 

information with utmost seriousness and accepted it as true.  In fact, the “No2UAW” 

Facebook page, a center of debate on the campaign, placed beyond doubt how the 

Corker threats were to be read by the VWGOA workforce: The website’s hosts linked to 

media reports of Corker’s statements in “The Chattanoogan” with this host comment: 

“Our choices just became clearer … UAW or B-SUV… Chattanooga Will Get New Line 

of SUVs if UAW Is Not Approved.” (UX13 – attached hereto, emphasis supplied).  This 

resonates as a classic “fist inside the velvet glove” threat: if you vote against the Union, 

you will be rewarded, but if you go the other way you will be punished.  Senator 

Corker knew exactly what he was doing: he was purporting to deliver from the 

Employer, in the midst of the Election, a promise of benefit if workers voted against the 

UAW, and a threat to withhold that benefit if VWGOA workers exercised their 

protected right to vote for the Union.  Such shameful conduct, by itself, and especially 

when considered together with the related conduct of the State Officials, amply 

supports the Board granting these Objections to prevent VWGOA workers from being 

deprived of a free and uncoerced choice. 

Because of these and other related pre-Election events, acts and conduct, the 

Board should set aside the Election and order that a new election be held. 

  

                                                           
9  See NLRB v. Exchange Parts Co., 375 U.S. 405, 409 (1964). 
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Tenn. politicians threaten to kill VW
incentives if UAW wins election
Gabe Nelson   
Automotive News | February 10, 2014 - 4:23 pm EST
-- UPDATED: 2/10/14 7:21 pm ET - adds new Corker-UAW dispute

WASHINGTON -- Volkswagen AG has been soliciting subsidies from Tennessee and Mexico, hoping to pick a
production site this year for a mid-sized SUV due to go on sale in 2016.

And it seems that this week's UAW election at the VW assembly plant in Chattanooga could tilt the
competition in Mexico's favor.

The reason? Republican lawmakers in Tennessee might no longer want to double down on the $580 million in
state and local incentives that they offered VW in 2008.

If the workers opt for UAW representation, VW would have a "very tough time" securing more incentives from
the state legislature, Bo Watson, a state senator from suburban Chattanooga, said during a press conference
this morning. He was flanked by House Majority Leader Gerald McCormick, a powerful figure in Tennessee
politics, who said the "heavy hand" of the UAW is unwelcome in the state.

"The taxpayers of Tennessee reached out to Volkswagen and welcomed them to our state and our
community," McCormick, a Republican from Chattanooga, said in an e-mail to Automotive News. "We are glad
they are here. But that is not a green light to help force a union into the workplace. That was not part of the
deal."

A spokesman for Tennessee Gov. Bill Haslam said in an e-mail to Automotive News that state lawmakers
would play a big role in approving incentives for the VW plant because the project would be too large to
approve with existing funding for the state's "FastTrack" incentive program.

"The governor has been clear about the impact of the UAW on the state's ability to recruit other companies to
Tennessee," the Haslam spokesman said. "Any discussions of incentives are part of additional and continued
talks with VW, which we look forward to."

Last-minute lobbying

UAW critics jumped on the lawmakers' claim to persuade workers to vote against union representation. A
group called Southern Momentum quickly put out a statement that quoted Mike Burton, a paint-shop
employee who leads a coalition of workers opposed to the union.

"This confirms exactly what we have been telling people," he was quoted as saying. "A vote for the UAW is a
vote against the expansion of the plant, plain and simple."
Watson and McCormick were not just critical of the UAW. They were also critical of VW, saying that the
company has given union supporters an unfair advantage by allowing them to enter the plant and speak with
workers.

http://www.autonews.com/staff/gnelson
https://plus.google.com/114429439859104852598?rel=author
http://www.autonews.com/section/staff19&mime=xml


Volkswagen denies that charge. In a statement this weekend, the company said both UAW supporters and
opponents are free to hand out leaflets and speak with their fellow employees about the union drive.

The statement also said VW could have recognized the UAW with a "card check," in which signed cards of
support take the place of a secret-ballot election. The company insisted on an election, said Sebastian Patta,
vice president of human resources, to reflect its belief that "democracy is an American ideal."

Patta added: "Outside political groups won't divert us from the work at hand: innovating, creating jobs,
growing, and producing great automobiles."

Site decision coming soon

About 1,500 workers are eligible to vote in the UAW election, which will take place Wednesday to Friday
under the supervision of the National Labor Relations Board.

It is unclear whether Tennessee politicians' subsidy threat would last beyond the election or whether the
promise of a plant expansion, with the thousands of jobs it would bring, would outweigh their dislike of the
UAW.

Volkswagen CEO Martin Winterkorn announced last month that VW will launch a mid-sized SUV in 2016,
modeled after the CrossBlue concept that was unveiled at the Detroit auto show in 2012.

Michael Macht, the board member for production at VW, told Automotive News at the time that a decision on a
production site would follow within six months. He said VW was still asking about incentives.

Corker vs. UAW

Some top lawmakers in Tennessee have refrained from commenting ahead of the UAW election, including
Republican U.S. Sen. Bob Corker, who said last year that inviting the union into its plant would make VW the
"laughingstock" of the industry.

Corker has often drawn the UAW's ire for his criticism of the union, particularly during the government bailout
discussions for General Motors and Chrysler in 2009.

"During the next week and a half, while the decision is in the hands of the employees, I do not think it is
appropriate for me to make additional public comment," Corker told news outlets last week.

That stance drew praise from the UAW.

"Other politicians," UAW Region 8 Director Gary Casteel said, "should follow the lead of Senator Corker and
respect these workers' right to make up their own minds."

But Corker, the former mayor of Chattanooga, subsequently announced later Monday that he would hold a
press conference Tuesday to weigh in on the UAW election.

"I am very disappointed the UAW is misusing my comments to try to stifle others from weighing in on an issue
that is so important to our community," Corker said in a statement.

"While I had not planned to make additional public remarks in advance of this week's vote, after comments the
UAW made this weekend, I feel strongly that it is important to return home and ensure my position is clear."

Then, in response to Corker, Casteel issued this statement later Monday:

"It's unfortunate that Bob Corker has been swayed by special interests from outside Tennessee to flip-flop on
his position on what's best for Chattanooga's working families.

"While outside interests and other politicians have been trying to impact the results of this vote, which would
give Volkswagen workers a voice to make VW stronger in safety, job security and efficiency, improving the
quality of life for everyone in Chattanooga. We believe Corker was right in his original statement that this vote
should be left to the workers."



Photo credit: Reuters
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Tenn.  lawmakers:  VW  incentives  threatened
by  UAW
By By Erik Schelzig February 10, 2014

NASHVILLE, Tenn. (AP) — Republican lawmakers in Tennessee on Monday threatened that the state

could turn off the spigot of incentives for Volkswagen if workers at the German automaker's plant decide

this week to approve union representation.

State Senate Speaker Pro Tem Bo Watson told a news conference in Chattanooga that the United Auto

Workers campaign at the plant is "un-American."

"Should the workers at Volkswagen choose to be represented by the United Auto Workers, any additional

incentives from the citizens of the state of Tennessee for expansion or otherwise will have a very tough time

passing the Tennessee Senate," he said.

About 1,500 out of the 2,500 employees at the plant are eligible to vote in the three-day union election that

begins Wednesday. Volkswagen announced earlier this year that a new SUV model will be built either in

Chattanooga or in Mexico.

Republican Gov. Bill Haslam last year insisted that state incentives are not contingent on the union being

rejected at the plant. Spokesman David Smith said Monday that the governor's position hasn't changed.

"Any discussions of incentives are part of additional and continued talks with VW, which we look forward

to," Smith said in an email.

But state House Speaker Beth Harwell, a Nashville Republican and close Haslam ally, told The Associated

Press on Monday that she shares concerns about a UAW victory at the plant.

"It would definitely put those (incentives) in jeopardy," she said. "That would jeopardize a very good

arrangement for Volkswagen to locate here."

"And I hate that, because I want Volkswagen here, we're so proud and honored to have them here," she

said. "But unionization is a huge setback for our state economically."

Volkswagen received a more than $500 million incentive package as part of its decision to build the plant in

Chattanooga in 2008.

The UAW vote would be the first step toward creating a German-style "works council" at the plant, which

would represent both blue- and white-collar employees on issues such as working conditions and plant

efficiency, but not wages or benefits.

Under Tennessee law, workers would not have to join the union to be represented.



2/21/2014 Tenn. lawmakers: VW incentives threatened by UAW - Businessweek

http://www.businessweek.com/printer/articles/408975?type=ap 2/2

German law gives labor representatives half the seats on the Volkswagen's supervisory board, where some

powerful members have raised concerns about the Chattanooga plant being alone among the company's

large factories without formal labor representation.

Republican U.S. Sen. Bob Corker, who last year said Volkswagen would become a "laughingstock" for

entering negotiations with the UAW, had announced last week that he would withhold public commentary

on the process while the election was underway.

But in response to what he called the UAW's attempts to use his position to try to silence other critics, the

former Chattanooga mayor said he will hold a news conference Tuesday to "ensure my position is clear."

UAW regional director Gary Casteel said in an email that Corker's decision to change course was driven by

"special interests from outside Tennessee."

"We believe Corker was right in his original statement that this vote should be left to the workers," Casteel

said.

Democratic lawmakers in the state condemned their Republican colleagues for trying to tie incentives to a

rejection of the union vote at Volkswagen.

"Instead of telling them to expand, we're talking about bringing sanctions against them if they do this," said

House Democratic Caucus Chairman Mike Turner of Nashville. "It's very disturbing."

Turner said that stance could have a negative impact on attracting other European businesses to Tennessee.

Labor lawyer George Barrett said the GOP move could run afoul of the national labor act, possibly giving

rise to litigation.

"You're threatening to withhold a benefit you're offering to other people on the basis of membership in the

unions, which is discriminatory," Barrett said.

©2014 Bloomberg L.P. All Rights Reserved. Made in NYC
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Union Drive Doesn’t Bother Management, but

G.O.P. Fumes

By STEVEN GREENHOUSE FEB. 11, 2014

As workers at the Volkswagen plant in Chattanooga, Tenn., prepare to vote this
week on whether to join the United Automobile Workers, they are facing unusual
pressure from the state’s Republican legislators to reject the union.

State Senator Bo Watson, who represents a suburb of Chattanooga, warned
on Monday that if VW’s workers voted to embrace the U.A.W., the Republican-
controlled Legislature might vote against approving future incentives to help the
plant expand.

“The members of the Tennessee Senate will not view unionization as in the
best interest of Tennessee,” Mr. Watson said at a news conference. He added that
a pro-U.A.W. vote would make it “exponentially more challenging” for the
legislature to approve future subsidies.

A loss of such incentives, industry analysts say, could persuade Volkswagen
to award production of a new S.U.V. to its plant in Mexico instead of to the
Chattanooga plant, which currently assembles the Passat.

At a news conference on Tuesday, United States Senator Bob Corker, a
former mayor of Chattanooga and a Republican, also called on VW employees to
reject the union. He called it “a Detroit-based organization” whose key to
survival was to organize plants in the South.

“We’re concerned about the impact,” Mr. Corker said. “Look at Detroit.”
This week’s vote, which will run for three days beginning on Wednesday, is

being closely watched because it could make the Volkswagen factory the first
foreign-owned auto assembly plant to be unionized in the traditionally anti-
union South. Some industry experts say the U.A.W.’s prospects of succeeding

http://www.nytimes.com/
http://nyti.ms/NAAsYJ
http://www.nytimes.com/pages/business/index.html
http://topics.nytimes.com/top/reference/timestopics/people/g/steven_greenhouse/index.html
http://topics.nytimes.com/top/news/business/companies/volkswagen-ag/index.html?inline=nyt-org
http://topics.nytimes.com/top/reference/timestopics/organizations/u/united_automobile_workers/index.html?inline=nyt-org
http://www.nytimes.com/adx/bin/adx_click.html?type=goto&opzn&page=www.nytimes.com/yr/mo/day/business&pos=Frame4A&sn2=a23bc051/6ffe8c2e&sn1=471985bd/d85bf117&camp=FoxSearchlight_AT2014-1911120K-nyt5&ad=GrandBudapestHotel.96x60_Feb6.gif&goto=http%3A%2F%2Fwww%2Efoxsearchlight%2Ecom%2FTheGrandBudapestHotel%2F


have been buoyed by Volkswagen’s decision not to oppose the unionization drive
and even to hint support for the union.

Volkswagen is eager to have a German-style works council at the
Chattanooga plant. The council would bring together managers and white- and
blue-collar workers to help set factory policies and foster collaboration. Many
labor experts say that to have a works council, employees first need to vote for a
labor union to represent them. If the Chattanooga plant establishes a works
council, it would be the first factory in the United States to do so.

“Our works councils are key to our success and productivity,” said Frank
Fischer, Volkswagen Chattanooga’s chief executive and chairman. “It is a
business model that helped to make Volkswagen the second-largest car company
in the world. Our plant in Chattanooga has the opportunity to create a uniquely
American works council, in which the company would be able to work
cooperatively with our employees and ultimately their union representatives, if
the employees decide they wish to be represented by a union.”

Labor experts say a U.A.W. victory could create momentum to unionize the
Mercedes-Benz plant in Vance, Ala., and the BMW plant in Spartanburg, S.C.

Concerned that a U.A.W. victory would hurt Tennessee’s business climate,
Gov. Bill Haslam has warned that auto parts suppliers might decide against
locating in Chattanooga because they might not want to set up near a unionized
VW plant.

“I think that there are some ramifications to the vote in terms of our ability
to attract other suppliers,” the Republican governor told the editorial board of
The Tennessean last week. “When we recruit other companies, that comes up
every time.”

The Republican pressure has had the U.A.W. and Democratic lawmakers
crying foul.

“This is an outrageous and unprecedented effort by state officials to violate
the rights of employers and workers,” said Mike Turner, chairman of Tennessee’s
House Democratic Caucus. “Republicans are basically threatening to kill jobs if
workers exercise their federally protected rights to organize. When the company
says they don’t have a problem with it, what right does the state have to come in
and say they can’t do it?”

Gary Casteel, the U.A.W.’s director for the South, voiced dismay with
lawmakers’ threats to end future subsidies to VW.

http://www.uawregion8.net/Gary-Casteel.htm


“It’s sad that when workers exercise their legal right to form a union, some
Tennessee politicians are threatening the economic well-being of communities
and businesses just because workers want to have a voice in the future of
Volkswagen in Chattanooga,” Mr. Casteel said.

U.A.W. officials say that numerous auto parts suppliers have set up shop
near G.M.’s unionized auto plant in Spring Hill, Tenn.

The nation’s leading anti-tax activist, Grover Norquist, and his group,
Americans for Tax Reform, have joined the anti-union campaign, warning that a
U.A.W. victory would help bring big government to Tennessee. The group’s new
affiliate, the Center for Worker Freedom, has put up 13 billboards in
Chattanooga, with some calling the U.A.W. “United Obama Workers” and saying,
“The UAW spends millions to elect liberal politicans” — misspelling “politicians.”
Another billboard says, “Detroit: Brought to you by the U.A.W.,” and shows a
photo of a Packard plant that was shuttered 55 years ago.

Chris Brown, a pro-union Volkswagen worker, objects to the Republicans’
pressure. “This decision should be between the workers, VW and the U.A.W.,” he
said. “We’re the parties involved. Governor Haslam is elected to run the state.
This is our workplace and our decision.”

While Republicans argue that having a union would make the plant less
competitive, Mr. Brown said that having a union and works council would make
it more competitive by increasing employee-management cooperation.

Volkswagen, saying it was concerned about employees’ privacy, persuaded
the U.A.W. not to have organizers visit workers at home to urge them to vote for
the union. In return, VW has let organizers into break rooms to answer questions
about unionizing.

Mike Burton, a VW worker who is opposed to the U.A.W., says that has
given the union an unfair advantage, although VW officials say anti-union and
pro-union workers are free to campaign and talk to one another during breaks.

Though hit hard by the Republicans’ attacks, U.A.W. officials are predicting
victory, noting that most of the plant’s workers signed cards favoring a union.

But Matt Patterson, executive director of Mr. Norquist’s Center for Worker
Freedom, said: “I’m not predicting victory at all. As long as people are informed
and know the facts, then I consider our job done. If workers learn all the facts
and want a union, that’s their right.”

A version of this article appears in print on February 12, 2014, on page B3 of the New York edition with the

http://www.atr.org/


headline: Automaker Gives Its Blessings, and G.O.P. Its Warnings.

© 2014 The New York Times Company

http://www.nytco.com/
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Bo Watson Says VW May Lose State Help If The UAW Is
Voted In At Chattanooga Plant; McCormick Urges
Workers To Reject Union; Corker To Hold Press
Conference; Democrats Respond
Monday, February 10, 2014 - by Hollie Webb

State Senator Bo Watson speaks at press conference 
- photo by Hollie Webb

In a press conference to address the potential unionization of the Volkswagen plant, State
Senator Bo Watson said, "Should the workers at Volkswagen choose to be represented by
the United Auto Workers, then I believe any additional incentives from the citizens of the
state of Tennessee for expansion or otherwise will have a very tough time passing the
Tennessee Senate."

He said, "I do not see the members of the Senate having a positive view of Volkswagen
because of the manner in which this campaign has been conducted."
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He stated, "The workers that will be voting, need to know all of the potential consequences,
intended and unintended, should they choose to be represented by the United Auto
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Workers."

He said, "Einstein said doing the same thing over and over again and expecting a different
result is truly the definition of insanity." He told the audience that the union might start out
well, but said history showed it would not end that way.

He reiterated that Tennessee was a "Right to Work" state and "pro-business."

Senator Watson said, "I believe the members of the Tennessee Senate will not view
unionization as in the best interest of Tennessee. The Governor, the Department of
Economic and Community Development, as well as, the members of this delegation, will
have a difficult time convincing our colleagues to support any Volkswagen incentive
package."

He also said the unionization would make their job "exponentially more challenging."

He continued, saying, "I encourage the workers at Volkswagen to carefully consider the
decision they will make this Wednesday, Thursday, and Friday. I ask that they consider the
effects, not just within Volkswagen, but within our community, our state, and our region."

House Majority Leader Gerald McCormick said, “I encourage the employees of Volkswagen
to reject bringing the United Auto Workers Union into the Plant and into our community. As
you consider your vote, ask yourself this question - Will I be better off with the UAW? When
you consider that question, I believe the answer will be NO! I wish the UAW had been willing
to have an open and fair debate within the workplace. The fact that the UAW refused to
allow all points of view to be heard and discussed demonstrates how they are unwilling to
have an open, honest representation to ALL employees.

"The taxpayers of Tennessee reached out to Volkswagen and welcomed them to our state
and our community. We are glad they are here. But that is not a green light to help force a
union into the workplace. That was not part of the deal.

"To the employees of Volkswagen: You are leaders, and you are setting the course for the
future of our community and our region. You have performed well. You have built the Car-
of-the-Year. You have good wages and benefits. All of this happened without the heavy
hand of the United Auto Workers. I urge you to keep your voice and vote NO.”

A protest group in support of the union, calling themselves "Millionaires for Wealthcare,"
also showed up for the press conference. After Senator Watson finished, their members
applauded and said, "Thank you for being champions of the 1 percent."

They held signs that read, "Bonuses for CEOS, not workers!"

The group also handed out a satirical press release. They said, "Millionaires for Wealthcare
supports cheap labor, taxes on labor to support subsidies for our big corporations, no
democracy in the work place, high CEO bonuses, and unlimited campaign contributions and
the politicians that support those policies."

Senator Bob Corker set a press conference on the VW vote on Tuesday at 12:30 p.m. at the
EPB Building.

He said Monday, “I am very disappointed the UAW is misusing my comments to try to stifle
others from weighing in on an issue that is so important to our community. While I had not
planned to make additional public remarks in advance of this week’s vote, after comments
the UAW made this weekend, I feel strongly that it is important to return home and ensure
my position is clear.”

The Chairman and Vice-Chairman of Tennessee’s Senate Commerce and Labor Committee
"expressed concern regarding the United Auto Workers (UAW) upcoming vote in
Chattanooga, saying a vote for organized labor would harm Tennessee’s reputation as a
business-friendly state and reverse the state’s recent progress in automobile-related job
growth. Chairman Jack Johnson (R-Franklin) and Vice-Chairman Mark Green (R-Clarksville)
said the General Assembly has worked in concert with Governors Phil Bredesen and Bill
Haslam for the past several years to move forward policies to support Tennessee’s
competitive standing in growing and expanding new and better paying jobs in the state.  
The lawmakers said that pending decisions of VW employees are of statewide interest at a
pivotal time when Tennessee stands currently as a national leader in job creation. 

“We greatly value our auto workers, both in Middle Tennessee and in Southeast Tennessee,”
said Senator Johnson, a businessman whose legislative district is home to the General
Motors Spring Hill plant and Nissan’s North America headquarters.  “Our communities are
very similar with great neighborhoods, schools that focus on achievement and a local



TweetTweet 8 0 5

Protestors 
- Photo2 by Hollie Webb

economy that is envied by many.  The automotive industry is a very important part of the
quality of life we enjoy.”

 “As Chattanooga workers vote on the United Auto Workers presence, it is a decision that
transcends just one community,” he added.  “There is tremendous competition for job
growth among states.  A vote for organized labor would impede our daily efforts to benefit
Tennessee families as we compete nationally in job growth. I ask that Chattanooga lead to
honor Tennessee's competitive spirit so we can continue moving our state’s job growth
forward. Chattanooga workers, we don't need the UAW in our state.”

“In business, reputation means a lot,” added Senator Green, who is a practicing physician
and businessman who represents the more rural Clarksville region that competes with
industry across the state-line of Kentucky.  “Tennessee has developed a reputation of a top
location for families and businesses because of the lower cost of living, commitment to an
educated workforce and folks keeping more of our wages by holding taxes low.”

“Volkswagen chose our state and your community for important reasons:  Chattanooga
workers have a great reputation of a great work ethic and make an excellent product.  That
reputation has been yours without the United Auto Workers,” he continued.  “The free
market that VW chose in our state produces competition, empowers employees far more
than a labor union, and keeps bringing jobs to Tennessee."

"In my 20 years on the hill, I’ve never seen such a massive intrusion into the affairs of a
private company,” said House Democratic Leader Craig Fitzhugh. “When management and
workers agree—as they do at Volkswagen—the state has no business interfering. Words
have consequences and these type of threats could have a ruinous effect on our state’s
relationships with not just Volkswagen, but all employers.”

 “This is an outrageous and unprecedented effort by state officials to violate the rights of
employers and workers,” said House Democratic Caucus Chairman Mike Turner.
“Republicans are basically threatening to kill jobs if workers exercise their federally
protected rights to organize. When the company says they don’t have a problem with it,
what right does the state have to come in and say they can’t do it?”

Voting will take place at Volkswagen starting on Wednesday and ending on Friday on
whether to allow the United Auto Workers to represent workers at the plan. 
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VW union vote could halt state incentives
Brent Snavely, Detroit Free Press 2:52 p.m. EST February 10, 2014

A crusade by anti-union forces in Tennessee, including the state's governor and a senior senator, now is as
much a fight with Volkswagen management as with the United Auto Workers union.

Volkswagen's neutrality has been challenged by opposition groups. They charge that the German automaker is,
in fact, carefully orchestrating a plan to help the UAW win the election.

Some 1,500 VW workers at the plant vote Wednesday through Friday on UAW representation. The secret
balloting will be overseen by the National Labor Relations Board.

On Monday, state Republican leaders accused Volkswagen of supporting the UAW and they threatened to withhold any tax incentives for future
expansion of the three-year-old assembly plant in Chattanooga if workers vote to join the UAW.

"Should the workers at Volkswagen choose to be represented by the United Auto Workers, then I believe any additional incentives from the citizens of the
State of Tennessee for expansion or otherwise will have a very tough time passing the Tennessee Senate," State Sen. Bo Watson, R-Chattanooga, said
in a statement sent to the Free Press.

A worker opposition group called Southern Momentum echoed that position in a statement.

"Further financial incentives — which are absolutely necessary for the expansion of the VW facility here in Chattanooga — simply will not exist if the UAW
wins this election," Maury Nicely, a Chattanooga labor lawyer representing Southern Momentum said.

Today's threat comes less than 48 hours after Volkswagen said it favors a German-style works council with union representation.

"Outside political groups won't divert us from the work at hand: innovating, creating jobs, growing, and producing great automobiles," said Sebastian
Patta, Volkswagen Chattanooga vice president of human resources.

The anti-union forces now are countering that VW isn't neutral, it is pro-union.

Volkswagen said workers in favor of and opposed to UAW representation have had opportunities to distribute information and talk to other workers.

"U.S. labor law requires VW to have a union in order for the works councils to be legal. If Volkswagen workers vote for the union it is expected to have a
ripple effect on other auto manufacturers in the southern United States and their suppliers," according to Art Wheaton, automotive industry expert and
senior extension associate at Cornell University.

"UAW International President Bob King has staked his legacy and reputation on the ability to organize a foreign automaker in the South. Volkswagen's
global corporate philosophy and strategic advantage is having 'works councils' represent the plant workers and management in major decisions including
locating new vehicle production," Wheaton noted.

In January, Volkswagen said it will invest $7 billion in North America over the next five years in its quest to sell more than 1 million Volkswagen and Audi
vehicles in the U.S. by 2018.

A new SUV is seen as key to reaching that goal.

Martin Winterkorn, Volkswagen's global CEO, would not say where the SUV would be built, but Chattanooga is a likely site. Winterkorn said the decision
would not be influenced by whether workers vote to join the UAW.

Volkswagen also has a plant in Puebla, Mex.

If workers at the Volkswagen plant in Tennessee vote for UAW representation the union and company will form a German-style works council at the plant.
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A 20-page legal agreement for a union election between the UAW and Volkswagen says that the UAW has agreed to delegate to the works council many
of the functions and responsibilities ordinarily performed by unions.

"Our works councils are key to our success and productivity. It is a business model that helped to make Volkswagen the second largest car company in
the world," Frank Fischer, chairman and CEO of Volkswagen Chattanooga said in a statement.
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NO TO

UNINFORMED

AUTO WORKERS

Chattanooga, Tennessee

Election results are in.
Thank you to everyone for your hard work and realization 

that we don't need the UAW to have a voice.
712 -  626 against the UAW. 

Losing Volkswagen Was Nothing Compared With Next UAW Fear

Analysis: How UAW Bosses Rode Into Chattanooga
And Promptly Fell Off Their Trojan Horse
"What few, including the UAW, realize is that the union’s defeat in Chattanooga is more of a David vs. Goliath story and
how Goliath (the UAW) handed David (the employees) the stones."

Wall Street Journal  by Neal Boudette

VW Workers in Chattanooga Reject Auto Workers Union

Wall Street Journal - Market Watch

Union Suffers Big Loss at Tennessee VW Plant 

Nooga.com    By Chloé Morrison

UAW loses representation vote at Volkswagen Chattanooga

Wall Street Journal: Volkswagen's Union Gamble
An interesting quote from the Wall Street Journal:

UAW President Bob King:
"We're not really giving up control [at VW]." 

VW NEUTRALITY AGREEMENT EXPOSES UAW’S SECRET SELLOUT OF VOLKSWAGEN TEAM MEMBERS

TOP 10 REASONS WHY VW TEAM MEMBERS SHOULD VOTE NO TO THE UAW

RIGHT-TO-WORK? UNION PUBLISHES NAMES OF MEMBERS WHO OPTED-OUT IN ‘FREELOADERS LIST’

UAW'S Secret Sellout at VW

Top 10 Reasons To Vote No

** HANDOUTS **

PRESS RELEASES

Documents

Wages

VW / UAW in the News

Comments

Videos

* * * MORE * * *

"Volkswagen's un-neutral "neutrality agreement" with the UAW is arguably a violation of
Taft-Hartley's prohibition on employers giving a "thing of value" to a union seeking to
organize its employees. The Supreme Court last year dismissed as improvidently
grantedMulhall v. Unite Here Local 355, which challenged the legality of such business-labor
collusion. The Chattanooga campaign could provide the judiciary an opportunity to revisit
the issue."

http://www.no2uaw.com/
http://www.forbes.com/sites/dalebuss/2014/02/19/losing-chattanooga-was-nothing-compared-with-uaws-next-fear/
http://laborunionreport.com/2014/02/18/analysis-how-uaw-bosses-rode-into-chattanooga-and-promptly-fell-off-their-trojan-horse/
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http://www.marketwatch.com/story/union-vote-at-volkswagen-tennessee-plant-heading-to-close-2014-02-14-74491318
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Victim of UAW's Influence at Westmoreland from Otto Worker on Vimeo.

VW TEAM MEMBERS SPEAK OUT ON WHY THE UAW IS WRONG FOR CHATTANOOGA

[Video] The UAW Is ‘Mortally Wounded’ And ‘Desperate’

VW May Lose State Help If The UAW Is Voted In At Chattanooga Plant

Why VW Team Members are Opposed to the UAW from Otto Worker on Vimeo.

Volkswagen Team Member Testimonials from Otto Worker on Vimeo.

Three videos the
UAW does not
want you to see.

Click on each
video to discover
WHY.

http://vimeo.com/86270589
http://vimeo.com/user24982894
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http://www.chattanoogan.com/2014/2/11/269430/Vote-No-On-UAW---And-Response-2.aspx
http://laborunionreport.com/2014/02/11/video-the-uaw-is-mortally-wounded-and-desperate/
http://chattanoogan.com/2014/2/10/269310/Senator-Watson-Says-VW-May-Lose-State.aspx
http://vimeo.com/86270588
http://vimeo.com/user24982894
https://vimeo.com/
http://vimeo.com/86270587
http://vimeo.com/user24982894
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The UAW Was Opposed To VW Jobs In Chattanooga Before It Was For Them

Poll: Majority of Hamilton County voters think UAW will hurt economic development

State officials call on outside special interests to let VW workers decide - HEY! THIS
WEBSITE IS DONE BY A VOLKSWAGEN EMPLOYEE ON HIS OWN DIME AND HIS OWN
TIME. OVER 600 OTHER VOLKSWAGEN EMPLOYEES AGREE WITH THE VIEWS ON THIS
SITE. NO OUTSIDERS, EMPLOYEES. THE THUGS IN OUR CAFETERIAS ARE THE
OUTSIDERS.

February 8, 2014   WRCB

VW Chattanooga releases statement on upcoming representation election - 

February 7, 2014  National Right to Work Committee

Workers Should Be Given All the Facts Before the Election So That They Can Make an
Informed Choice

February 6, 2014

When Union Officials ‘Won’t Answer Any Public Questions’ or Even ‘Allow Questions to
Be Asked — Something Stinks’

February 7, 2014  Wall Street Journal  by Neal Boudette

VW and UAW 'Coordinating' Behavior During and After Union Vote
Auto Maker and Union Set Road Map on Conduct During, After Election

Latest News

February 13, 2014 Reuters  by Bernie Woodall

U.S. senator drops bombshell during VW plant
union vote
and
February 13, 2014 Reuters  by Bernie Woodall

UPDATE 2-VW: Union vote has nothing to do
with adding vehicle line

February 13, 2014College Athletes Are ‘Employees,’
Says NU Football Players’ Attorney. What’s
Next?

Feb. 12, 2014 7:08 p.m. ET

Wall Street Journal (Editorial): Volkswagen's
Union Gamble

February 9, 2014   by Roy Exum

Roy Exum: VW’s Dance With The Devil

February 9, 2014   by Neal Boudette   Wall Street Journal

UAW, Auto Industry Hold Breath on VW Vote
Balloting This Week Will Determine if Chattanooga Plant
Unionizes

February 9, 2014  Chattanooga Times Free Press

Pro-, anti-UAW activity gears up ahead of VW
election

February 9, 2014  Detroit Free Press

High-stakes UAW vote at Tennessee
Volkswagen plant is this week

Latest Video

WRCB - Union Vote at VW Makes
National News - 

Historic Video

NUMMI Union Workers Getting Told
They are Out of a Job

http://laborunionreport.com/2014/02/10/two-faced-the-uaw-was-opposed-to-volkwagen-jobs-in-chattanooga-before-it-was-for-them/
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http://www.freep.com/apps/pbcs.dll/article?AID=2014302090059
http://www.wrcbtv.com/story/24668716/union-vote-at-vw-makes-national-news
http://youtu.be/9nSBEZ1lAIY


February 7, 2014  Wall Street Journal

UAW to To Stop Chattanooga Organizing Drive If VW Workers Vote Against Union

Tenn. VW workers to vote on German-style union

Auto Workers Try a New Angle at Volkswagen - Good thought piece. Sidebars will raise your eyebrows!

February 5, 2014  Times Free Press   by Mike Pare

Anti-union group hits VW meetings

February 6, 2014   The Washington Times

EDITORIAL: VW workers face a choice in Chattanooga - The union that destroyed Detroit invades the
South

February 6, 2014  Times Free Press

Tennessee Gov. Bill Haslam says UAW could hurt recruitment of VW suppliers
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

Click HERE to see other articles on the 'VW / UAW in the News' page.

"Like" us on Facebook: No2uaw
Join our E-Mail and Address List. Click HERE.

Informed and Aware.

http://www.no2uaw.com/uaw-to-stop.html
http://www.lohud.com/usatoday/article/5184537
http://www.labornotes.org/2013/10/auto-workers-try-new-angle-volkswagen
http://timesfreepress.com/news/2014/feb/05/anti-union-group-hits-vw-meetings/
http://www.washingtontimes.com/news/2014/feb/6/editorial-a-choice-in-chattanooga/
http://www.timesfreepress.com/news/2014/feb/06/haslam-says-uaw-could-hurt-recruitment-of/?ismobile=false
http://www.no2uaw.com/vw--uaw-in-the-news.html
http://www.no2uaw.com/join-the-list.html
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CORKER  STATEMENT  ON  VOLKSWAGEN  ELECTION  RESULTS

February  14,  2014

CHATTANOOGA,  Tenn.  –  U.S.  Senator  Bob  Corker,  R-Tenn.,  today  released  the  following  statement.  “Needless
to  say,  I  am  thrilled  for  the  employees  at  Volkswagen  and  for  our  community  and  its  future,”  said  Corker.  As  mayor
of  Chattanooga  from  2001-2005,  Corker  worked  with  officials  and  community  leaders  to  develop  the  1,200  acre
Enterprise  South  Industrial  Park,  which  is  now  home  to  Volkswagen's  North  American  manufacturing
headquarters.  Much  of  the  negotiation  that  led  to  Volkswagen  choosing  Chattanooga  occurred  around  the  dining
room  table  of  Corker’s  Chattanooga  hom...  [continue]  
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December  1,  2013  -  Senator  Bob  Corker,  R-Tenn.,  ranking  member  of  the  Foreign  Relations  Committee,  talked
about  Obamacare  and  Iran  on  CBS'  "Face  the  Nation."  View  All  Videos

Feb  13th   –  Corker  Statement  on  Expansion  Conversations
Feb  12th   –  Corker:  Conversations  Today  Indicate  a  Vote  Against  UAW  is  a  Vote  for  SUV  Production
Feb  4th   –  Corker:  CBO  Report  is  “Sobering”
Jan  31st   –  Corker:  Obama  Administration  “Now  Out  of  Excuses”  on  Keystone  XL  Pipeline
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$18,086,765,367,003.09
$57,727.51  per  person

December  5,  2013  –  Senator  Bob  Corker,  R-Tenn.,  meets  with  Tennessee  sailors  and  marines  deployed  to
Bahrain  with  the  U.S.  Fifth  Fleet.
Winner  of  the  CMF  Silver  Mouse

-‐‑-‐‑ Select a County -‐‑-‐‑

Choose  your  region  by  
selecting  your  county

Home  |  Services  for  Tennesseans  |  About  Bob  Corker  |  Contact  Information  |  News  Room  |  Issues  &  Legislation  |
About  Tennessee  |  Sitemap  |  Privacy  Policy
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CORKER: CONVERSATIONS TODAY INDICATE A VOTE AGAINST UAW IS A VOTE FOR SUV PRODUCTION

CHATTANOOGA,  Tenn.  –  U.S.  Senator  Bob  Corker,  R-Tenn.,  today  released  the  following  statement  regarding  the  ongoing  vote  at  the  Volkswagen  plant.

“I’ve  had  conversations  today  and  based  on  those  am  assured  that  should  the  workers  vote  against  the  UAW,  Volkswagen  will  announce  in  the  coming  weeks
that  it  will  manufacture  its  new  mid-size  SUV  here  in  Chattanooga,”  said  Corker.      

As  mayor  of  Chattanooga  from  2001-2005,  Corker  worked  with  officials  and  community  leaders  to  develop  the  1,200  acre  Enterprise  South  Industrial  Park,
which  is  now  home  to  Volkswagen's  North  American  manufacturing  headquarters.  Much  of  the  negotiation  that  led  to  Volkswagen  choosing  Chattanooga
occurred  around  the  dining  room  table  of  Corker’s  Chattanooga  home.
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CORKER STATEMENT ON VOLKSWAGEN ELECTION RESULTS

CHATTANOOGA,  Tenn.  –  U.S.  Senator  Bob  Corker,  R-Tenn.,  today  released  the  following  statement.

“Needless  to  say,  I  am  thrilled  for  the  employees  at  Volkswagen  and  for  our  community  and  its  future,”  said  Corker.

As  mayor  of  Chattanooga  from  2001-2005,  Corker  worked  with  officials  and  community  leaders  to  develop  the  1,200  acre  Enterprise  South  Industrial  Park,
which  is  now  home  to  Volkswagen's  North  American  manufacturing  headquarters.  Much  of  the  negotiation  that  led  to  Volkswagen  choosing  Chattanooga
occurred  around  the  dining  room  table  of  Corker’s  Chattanooga  home.
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This copy is for your personal, non-commercial use only. To order presentation-ready copies for distribution to colleagues, clients or
customers, use the Reprints tool at the top of any article or visit: www.reutersreprints.com.

U.S. senator drops bombshell during VW plant
union vote
Thu, Feb 13 2014

By Bernie Woodall
CHATTANOOGA, Tennessee (Reuters) - U.S. Senator Bob Corker of
Tennessee said on Wednesday he has been "assured" that if workers at the
Volkswagen AG plant in his hometown of Chattanooga reject United Auto
Worker representation, the company will reward the plant with a new product to
build.
Corker's bombshell, which runs counter to public statements by Volkswagen,
was dropped on the first of a three-day secret ballot election of blue-collar
workers at the Chattanooga plant whether to allow the UAW to represent them.
Corker has long been an opponent of the union which he says hurts economic
and job growth in Tennessee, a charge that UAW officials say is untrue.
"I've had conversations today and based on those am assured that should the
workers vote against the UAW, Volkswagen will announce in the coming weeks
that it will manufacture its new mid-size SUV here in Chattanooga," said Corker, without saying with whom he had the
conversations.
In the past few weeks, Volkswagen officials have made several statements that the vote will have no bearing on whether the SUV
will be made at the Chattanooga plant or at a plant in Puebla, Mexico.
National Labor Relations Board expert Kenneth G. Dau-Schmidt, who is professor of labor at the University of Indiana-Bloomington,
said Corker was trying to intimidate workers into voting against the union.
"I'm really kind of shocked at Corker's statement," said Dau-Schmidt. "It's so inconsistent with what VW has been saying and VW's
labor relations policy in general."
The Indiana professor also said Corker's comments "would be grounds to set the election aside and have to run it all over again at a
later date" because it could be ruled to be interfering to the point that it is against federal labor law.
A spokeswoman for Corker did not respond when asked whether the senator also meant that a vote for the UAW would mean that
the plant would not get the new product, which could create an estimated 1,500 new jobs.
Volkswagen officials did not return calls and emails for comment on Corker's statement.
Mike Burton of Southern Momentum, an anti-UAW group of plant workers, said Corker's statement makes sense.
"We are in a battle with Mexico on where this new product goes," said Burton, "and it stands to reason that the union will add costs.
We need to keep costs down to fight for that new product."
Another labor expert, Harley Shaiken of the University of California-Berkeley, said, "The senator's comments amount to economic
intimidation that undermines the whole nature of union representation elections."
Shaiken often advises UAW officials.
"If the senator's statement doesn't violate the letter of the law, it certainly violates the spirit of the law," Shaiken said.
UAW REACTION
Gary Casteel, UAW regional director for a 12-state area that includes Tennessee, said on Wednesday night, "Corker's statement is
in direct contradiction to Volkswagen's statements.
"They have specifically said that this vote will have no bearing on the decision of where to place the new product."
In the past, Casteel has said that Volkswagen's Chattanooga plant, opened in 2011, needs a second product to survive. It has built
the compact Passat sedan since it opened.
The plant has about 1,550 Volkswagen workers eligible to vote in the election, which is supervised by the National Labor Relations
Board.
Pro- and anti-UAW workers said they were not sure if snowy weather will affect turnout for the vote, which ends on Friday when the
plant does not produce cars.
On Wednesday - day one of the vote - the night shift was canceled after only one car was produced because snow prevented

http://www.reutersreprints.com/
http://blogs.reuters.com/search/journalist.php?edition=us&n=bernie.woodall&
http://blogs.reuters.com/search/journalist.php?edition=us&n=bernie.woodall&
http://www.reuters.com/


workers reaching the plant, said two VW employees who wished to remain anonymous.
A source familiar with the plans of the Volkswagen supervisory board which makes decisions on product placement said that the
board has not yet made a decision on the issue, and that it will take it up in a meeting on February 22.
Corker on Tuesday returned from Washington to hold a Tuesday press conference at his downtown Chattanooga senate office in
order to speak against the UAW in time for the worker vote at the plant.
(Reporting by Bernie Woodall; Editing by Christopher Cushing)

© Thomson Reuters 2013. All rights reserved. Users may download and print extracts of content from this website for their own
personal and non-commercial use only. Republication or redistribution of Thomson Reuters content, including by framing or similar
means, is expressly prohibited without the prior written consent of Thomson Reuters. Thomson Reuters and its logo are registered
trademarks or trademarks of the Thomson Reuters group of companies around the world.
Thomson Reuters journalists are subject to an Editorial Handbook which requires fair presentation and disclosure of relevant
interests.
This copy is for your personal, non-commercial use only. To order presentation-ready copies for distribution to colleagues, clients or
customers, use the Reprints tool at the top of any article or visit: www.reutersreprints.com.

http://www.reutersreprints.com/
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CORKER STATEMENT ON EXPANSION CONVERSATIONS

CHATTANOOGA, Tenn. – U.S. Senator Bob Corker, R-Tenn., today released the following statement.

"Believe me, the decisions regarding the Volkswagen expansion are not being made by anyone in management at the Chattanooga plant and we are also very
aware Frank Fischer is having to use old talking points when he responds to press inquiries,” said Corker.  “After all these years and my involvement with
Volkswagen, I would not have made the statement I made yesterday without being confident it was true and factual."

As mayor of Chattanooga from 2001-2005, Corker worked with officials and community leaders to develop the 1,200 acre Enterprise South Industrial Park, which
is now home to Volkswagen's North American manufacturing headquarters. Much of the negotiation that led to Volkswagen choosing Chattanooga occurred
around the dining room table of Corker’s Chattanooga home.
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Corker stands by claim VW will expand if UAW
loses
By Associated Press, Published: February 13

NASHVILLE, Tenn. — U.S. Sen. Bob Corker on Thursday stood by his statements that Volkswagen is ready
to announce it will expand its lone U.S. plant in Chattanooga if workers there reject the United Auto
Workers.

But the Tennessee Republican said in a phone interview with The Associated Press that he didn’t inquire
whether the German automaker would scrap plans to build a new midsized SUV at the plant if the UAW
wins.

About 1,500 workers at the plant are eligible to cast votes in the three-day union election that ends Friday.

Corker declined to say whom at Volkswagen he had spoken to and how they were in a position to know what
the German automaker’s decision would be.

While the claimed link between the union vote and the expansion decision has long been denied by company
officials, Corker said his sources weren’t concerned about the release of a potentially conflicting information.

“I don’t think there’s any question that a public statement was expected to made,” he said. “What I did was
very, very appropriate.”

Corker’s comments could raise questions about interference in a union vote.

John Logan, a labor and employment studies professor at San Francisco State University, said politicians are
usually not included in rules governing the behavior of the company, unions and workers during an election.

“But here it could make a difference that he is attributing these comments to VW, even though they appear to
be untrue,” Logan said in an email.

Corker first made his unattributed claim in a news release on Wednesday night, which promoted Frank
Fischer, the CEO of the Volkswagen plant in Chattanooga, to issue a statement that the company’s position
remains unchanged.

“There is no connection between our Chattanooga employees’ decision about whether to be represented by a
union and the decision about where to build a new product for the U.S. market,” he said.

That didn’t dissuade Corker, who issued another statement reiterating his original claim Thursday morning.
He defended the move in the phone interview.

“There is no way I’d put out statement like I put out unless I was 1,000 percent that it was accurate in every
way,” Corker said. “Not only from the standpoint of my own credibility, but also knowing the stakes that are

javascript:%20history.go(-1)


here, and not wanting to say something that in any way would be off the point.”

UAW supporters at the plant said Corker’s comments would not turn the vote against the union.

“It’s more of an insult than anything,” David Gleeson, a team leader on the plant’s door line, said in a phone
interview.

“He’s trying to threaten us with future expansion, and he’s actually making workers angry at the plant,” he
said.

Volkswagen has said a new SUV for the U.S. market will be built either in Chattanooga or in Mexico. The
Chattanooga plant makes the midsized Passat sedan, and increased production is seen as crucial to improving
efficiency at the facility.

Republican politicians have argued that the introduction of the UAW at the plant would hurt the region’s
ability to attract manufacturing jobs to the state and region.

Copyright 2014 The Associated Press. All rights reserved. This material may not be published, broadcast,
rewritten or redistributed.

© The Washington Post Company
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VW Chattanooga President Disputes Corker Statement
On New Line Of SUVs And Union Vote; Corker Retorts
Thursday, February 13, 2014

Frank Fischer, CEO and chairman of Volkswagen Chattanooga, on Thursday disputed a
statement made by Senator Bob Corker at a press conference on Wednesday.

Mr. Fischer said, “There is no connection between our Chattanooga employees’ decision
about whether to be represented by a union and the decision about where to build a new
product for the U.S. market.”

Later in the morning, Senator Corker replied, "Believe me, the decisions regarding the
Volkswagen expansion are not being made by anyone in management at the Chattanooga
plant and we are also very aware Frank Fischer is having to use old talking points when he
responds to press inquiries.

“After all these years and my involvement with Volkswagen, I would not have made the
statement I made yesterday without being confident it was true and factual."

Senator Corker said Wednesday that Chattanooga will be getting the production of a second
line of vehicles as long as the UAW is not voted in by employees.

He said, “I’ve had conversations today and based on those am assured that should the
workers vote against the UAW, Volkswagen will announce in the coming weeks that it will
manufacture its new mid-size SUV here in Chattanooga.”

His staff said, "As mayor of Chattanooga from 2001-2005, worked with officials and
community leaders to develop the 1,200 acre Enterprise South Industrial Park, which is now
home to Volkswagen's North American manufacturing headquarters.

"Much of the negotiation that led to Volkswagen choosing Chattanooga occurred around the
dining room table of Corker’s Chattanooga home."

The voting began Wednesday and continues through Friday.

VW officials said, "Volkswagen has invested $1 billion in the local economy for the
Chattanooga plant and has created more than 5,000 jobs in the region. According to
independent studies, the Volkswagen plant is expected to generate $12 billion in income
growth and an additional 9,500 jobs related to its investment."
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UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

REGION 10
_____________________________________________

VOLKSWAGEN GROUP OF AMERICA, INC.
(Employer),

and

INTERNATIONAL UNION, UNITED Case No. 10-RM-121704
AUTOMOBILE, AEROSPACE &
AGRICULTURAL IMPLEMENT
WORKERS OF AMERICA (UAW)

(Union),
and

MICHAEL BURTON, et alia,
(Employee-Intervenors).

_____________________________________________

MOTION TO INTERVENE

Pursuant to § 102.65 of the NLRB’s Rules and Regulations and the Administrative

Procedures Act, 5 U.S.C. § 554 et alia, Michael Burton, Michael Jarvis, David Reed,

Thomas Haney and Daniele Lenarduzzi (“Employee-Intervenors”) move to intervene to

oppose the objections filed by the United Auto Workers union to overturn the election

that they and their co-workers won on February 14, 2014.

As established below, the Employee-Intervenors must be permitted to intervene

because their employer and the UAW are colluding to force unionization onto them and

their co-workers. Because of this collusion, no current party will defend the outcome of

the election and the rights and interests of employees opposed to UAW representation.

Intervention of the Employee-Intervenors will ensure that the Board has a complete



2

record to adjudicate the UAW’s objections. The Employee-Intervenors are confident that

if they are heard, and a complete record concerning the UAW’s objections is made, the

Region will uphold the employee free choice manifested on February 12-14 when

employees rejected UAW representation by a vote of 712-626, with almost 90% of

eligible voters casting ballots.

I. FACTS

For over two years, the International Union, United Automobile, Aerospace &

Agricultural Implement Workers of America (“UAW”) has been attempting to organize

workers of Volkswagen Group of America, Inc. (“Volkswagen”) at its automobile

manufacturing center in Chattanooga, Tennessee. Approximately 1,500 employees work

in production and maintenance classifications within the bargaining unit under

consideration. The UAW’s organizing efforts centered on collecting authorization cards

for “card check” recognition by Volkswagen. The Employee-Intervenors consistently

exercised their Section 7 rights to oppose UAW unionization. (See Employee-

Intervenors’ Declarations, attached). Employee-Intervenors are and were leaders of the

opposition to UAW representation.

On September 11, 2013, UAW Regional Director Gary Casteel announced to great

public fanfare that a “majority” of workers at Volkswagen’s Chattanooga plant had

signed authorization cards designating the UAW as their exclusive bargaining



1 http://www.wrcbtv.com/story/23405004/uaw-majority-at-vw-plant-have-signed-
union-cards.
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representative.1 Armed with its claimed authorization card majority, the UAW

simultaneously demanded “voluntary recognition” from Volkswagen. (See Advice

Memorandum in the related ULP cases, Nos. 10-CB-114152 et alia, dated January 17,

2014).

Upon learning of the UAW’s claim to majority employee support and its demand

for recognition from Volkswagen, the Employee-Intervenors and others promptly

collected approximately 600 signatures of Volkswagen employees opposed to UAW

representation. Those signatures “against union representation,” which also revoked any

prior support for the UAW that a signer may have expressed, were given to Volkswagen

management. The Employee-Intervenors also filed unfair labor practice charges that

challenged numerous aspects of the UAW’s “card check” efforts and the pre-election

statements and conduct of Volkswagen officials. See Case Nos. 10-CA-114589, 10-CA-

114636, 10-CA-114669, 10-CB-114152, 10-CB-114170, 10-CB-114184, 10-CB-114187,

10-CB-114216, 10-CB-114221, 10-CB-115280 and 10-CB-115311.

After receiving those unfair labor practice charges and the 600 signatures against

UAW representation, Volkswagen did not voluntarily recognize the UAW. However,

those two parties then negotiated, and on January 27, 2014 signed, a collusive “Neutrality

Agreement” to govern the unionization process. (Copy attached as Ex. 1). This Neutrality
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Agreement required Volkswagen to file the petition for the instant RM election and to

work hand-in-glove with the UAW to ensure an extraordinarily expedited election

schedule within just nine days of the petition’s filing. (See Stipulated Election Agreement

filed by Volkswagen and the UAW with the NLRB on February 3, 2014). Volkswagen

also agreed to provide UAW’s non-employee organizers with broad in-plant access and

paid employees to attend UAW captive audience speeches, and to “align messages and

communications [with the UAW] through the time of the election and the certification of

the results by the NLRB.” (Neutrality Agreement at 6). However, during the nine-day

election campaign period, Volkswagen denied the Employee-Intervenors and other

groups opposed to UAW representation similar access and benefits, despite their written

requests. Notwithstanding Volkswagen’s heavy-handed assistance to the UAW,

employees rejected the UAW’s representation by a vote of 712 to 626, with almost 90%

voting. The UAW has now filed objections challenging its election loss.

Volkswagen and the UAW continue to collude with one another. UAW President

Bob King was asked last week about the UAW’s legal option to file election objections

and stated: “We’re obviously communicating with our great allies in the Volkswagen

Works Council, Volkswagen management and IG Metall in Germany.”

http://www.timesfreepress.com/news/2014/feb/19/clock-ticking-for-uaw-in-vw-vote/.

Volkswagen, a “great ally” of the UAW and a party closely “aligned” with it, now stands

mute with respect to the objections, and apparently will continue to do so.
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Under these circumstances, basic notions of fairness and due process, and the spirit

and letter of NLRA Sections 7 and 9, require granting this Motion to Intervene. If the

Employee-Intervenors are allowed to become parties to these proceedings, they will: a)

offer evidence in rebuttal to that presented by the UAW in support of its objections,

including evidence about Volkswagen’s consistent and public disavowal of the statements

by government officials upon which the UAW’s objections are based; b) cross-examine

witnesses at any hearing held by Region 10, in order to create a complete record for the

Board to consider; and c) present legal arguments counter to those presented by the

UAW. (See Declarations of Employees Burton, Jarvis, Haney, Reed and Lenarduzzi,

attached).

II. STANDARD FOR INTERVENTION

Section 102.65(b) of the NLRB Rules and Regulations states:

Any person desiring to intervene in any proceeding shall make a motion for
intervention, stating the grounds upon which such person claims to have an
interest in the proceeding. The Regional Director or the hearing officer, as the case
may be, may by order permit intervention in person or by counsel or other
representative to such extent and upon such terms as he may deem proper, and
such intervenor shall thereupon become a party to the proceeding.

(Emphasis added). The standard for intervention is met when a person has an “interest in

the proceeding.” Id.

This “interested person” standard is not a high one. For example, a union that

enjoys the support of only one employee is permitted to participate in election

proceedings as a “participating intervenor.” See Union Carbide & Carbon Corp., 89



2 See Case Nos. 10-CA-114589, 10-CA-114636, 10-CA-114669, 10-CB-114152, 10-CB-
114170, 10-CB-114184, 10-CB-114187, 10-CB-114216, 10-CB-114221, 10-CB-115280 and 10-
CB-115311.
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N.L.R.B. 460 (1950). Here, a majority of Volkswagen employees voted to reject the

UAW, which is the position the Employee-Intervenors advocate. Moreover, as the

Employee-Intervenors’ Declarations show, they have been leaders in the employee effort

to keep the UAW out of the plant, an activity that Sections 7 and 9 of the Act directly

protect. This leadership includes filing ULP charges in related cases that challenged

numerous aspects of the UAW’s “card check” efforts and the pre-election statements and

conduct of Volkswagen officials.2 The Employee-Intervenors represent the interests of

over half of the bargaining unit.

Section 102.65(b)’s criteria for intervention is analogous to § 554 of the

Administrative Procedures Act (“APA”), which states that an “agency shall give all

interested parties opportunity for . . . (1) submission and consideration of facts,

arguments, offers of settlement, or proposals of adjustment when time, the nature of the

proceeding, and the public interest permit.” 5 U.S.C. § 554 (emphasis added). Under

§ 554 of the APA, persons “with a concrete interest however small in the proceeding have

a right to intervene.” American Trucking Ass’n v. United States, 627 F.2d 1313, 1320

(D.C. Cir. 1980) (emphasis added). In Camay Drilling Co., 239 N.L.R.B. 997, 998-99

(1978), the Board permitted trustees of a pension fund to intervene based on this standard.
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III. LEGAL ARGUMENT IN SUPPORT OF INTERVENTION

A. Employees Have Been Allowed to Intervene in Election Proceedings.

Employees must move to intervene in NLRB election proceedings to file or oppose

objections because they are not automatically parties to representation cases. See

Clarence E. Clapp, 279 N.L.R.B. 330, 331 (1986); Westinghouse Elec. Corp., 78

N.L.R.B. 315, 316 n.2 (1948). Here, the Employee-Intervenors move to intervene to

become full parties to this case and protect the election they just won. If their motion is

granted, they can participate in any hearing or other proceedings concerning the UAW’s

objections. See NLRB Rule & Reg. § 102.65(b) (an “intervenor shall thereupon become a

party to the proceeding”); Belmont Radio Corp., 83 N.L.R.B. 45, 46 n.3 (1949) (rejecting

argument that “Intervenors had no standing to file exceptions in this case because they are

not parties to the proceeding” because “[t]he Intervenors acquired the status of parties

when the Board in its discretion permitted them to intervene. . . .”).

The Board has permitted employees to intervene in post-election proceedings on a

number of occasions. See Shoreline Enters. of America, 114 N.L.R.B. 716, 717 n.1 (1955)

(“we shall permit these employees to intervene for the limited purpose of entering

exceptions to that part of the Regional Director’s report on objections which relates to

their nonparticipation in the election”); Belmont Radio, 83 N.L.R.B. at 46 n.3 (permitting

employees to intervene and file exceptions related to challenged ballots); Western Electric

Co., 98 N.L.R.B. 1018, 1018 n.1 (1952) (permitting “a group of employees affected by
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this proceeding” to intervene in a certification election and file motions regarding the

appropriateness of the bargaining unit); Taylor Bros., 230 N.L.R.B. 861 n.1 & 862 (1977)

(employees permitted to intervene in unfair labor practice proceedings against their

employer to protect their interest in voting on their bargaining representative).

Similarly, the Supreme Court permitted an individual to intervene in a lawsuit

brought by the Secretary of Labor to invalidate an election of union officers. See Trbovich

v. United Mine Workers, 400 U.S. 528, 537-39 (1972). Construing Federal Rule of Civil

Procedure 24(a)–which permits intervention by persons with an interest in a proceeding

that is not adequately represented by existing parties–the Court allowed the individual to

intervene based on “the interest of all union members in democratic elections.” Id. at 538.

Employee-Intervenors have a similar and direct interest in this certification election that

will not be protected by either of the current parties due to their Neutrality Agreement and

their agreement to “align” and coordinate their positions in favor of unionization.

B. The Motion to Intervene Should Be Granted Because Employee Rights
Are the Paramount Interest in This Election.

Employees’ right to choose or reject union representation is the paramount interest

protected by Sections 7 and 9 of the NLRA, 29 U.S.C. §§ 157 and 159. See, e.g., Pattern

Makers League v. NLRB, 473 U.S. 95 (1985) (NLRA’s policy is “voluntary unionism”);

Rollins Transp. Sys., 296 N.L.R.B. 793, 794 (1989) (overriding interest under Act is

“employees Section 7 rights to decide whether and by whom to be represented”).

Accordingly, the Employee-Intervenors have a fundamental statutory interest in the



9

outcome of this election, as it will determine whether they are exclusively represented by

the UAW under Section 9(a). Indeed, this election, like all Board-conducted elections,

was conducted precisely to “determine the uninhibited desires of the employees.” General

Shoe Corp., 77 N.L.R.B. 124, 127 (1948).

By contrast, any interests the UAW or Volkswagen possess are secondary to those

of the Employee-Intervenors and their fellow employees who voted against unionization.

See Levitz Furniture Co., 333 N.L.R.B. 717, 728 (2001) (employer’s only statutory

interest in representational matters is to not violate employee rights); Lechmere, Inc. v.

NLRB, 502 U.S. 527, 532 (1992) (“By its plain terms . . . the NLRA confers rights only

on employees, not on unions or their nonemployee organizers.”). Given that the

Employee-Intervenors not only have a statutory interest in this case, but one that exceeds

the interests of the UAW and Volkswagen, they must be permitted to intervene to protect

their rights and to defend the sanctity of the election they just won. “It is well to bear in

mind, after all, that it is employees’ Section 7 rights to choose their bargaining

representatives that is at issue here.” Levitz Furniture, 333 NLRB at 728.

C. The Motion to Intervene Must Be Granted Because the Employee-
Intervenors’ Interests Are Not Represented by Existing Parties.

The Motion to Intervene must be granted because, if it is not, the UAW and

Volkswagen will be the only parties to this proceeding. This result is intolerable given

that Volkswagen has been colluding with the UAW and will not protect the interests of

employees who oppose UAW representation. In particular, Volkswagen will not
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vigorously oppose the UAW’s objections since it has already declared, via its conduct and

the Neutrality Agreement (Ex. 1), that it desires UAW representation of its employees,

and will align and coordinate with the UAW to make that happen. In this circumstance,

employees must be permitted to intervene to protect their unrepresented interests.

Given that no party to this proceeding represents the interests of the Employee-

Intervenors and other employees who voted in the February 12-14 election, the Board

must permit the proposed intervention for this proceeding to be just. The Employee-

Intervenors’ participation is necessary to allow the Region and Board to fairly pass upon

the UAW’s objections, and not rubberstamp the wishes of two colluding parties. As

noted, the Employee-Intervenors will: a) offer evidence in rebuttal to that presented by

the UAW in support of its objections, including evidence about Volkswagen’s consistent

and public disavowal of the statements by government officials upon which the UAW’s

objections are based; b) cross-examine witnesses at any hearing held by Region 10, in

order to create a complete record for the Board to consider; and c) present legal

arguments counter to those presented by the UAW.

Indeed, if the Employee-Intervenors are not allowed into this case, this “RM”

election process could go on forever. The UAW and Volkswagen could collude to

schedule re-run elections over and over again, ad infinitum, until UAW representation is

achieved.

It would be a mockery of justice for the Board to allow only two colluding parties
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–the UAW and Volkswagen–to be parties to this objections proceeding. It would be akin

to allowing two foxes to guard the henhouse. Entrusting employee representational rights

to employers and unions in this circumstance not only would be illogical, but would run

contrary to a core purpose of the Act–to protect employee Section 7 rights from

employers and unions. See 29 U.S.C. §§ 158(a) & (b). As the Supreme Court warned

decades ago, it is improper to defer to even “good faith” employer and union beliefs

regarding employee representational preferences because doing so “place[s] in

permissibly careless employer and union hands the power to completely frustrate

employee realization of the premise of the Act–that its prohibitions will go far to assure

freedom of choice and majority rule in employee selection of representatives.” Ladies

Garment Workers (Bernhard-Altmann Texas Corp.) v. NLRB, 366 U.S. 731, 738-39

(1961). Here, given that neither the UAW nor Volkswagen will represent the interests of

employees opposed to unionization, or even employees who may have voted for the UAW

but now want to see the February 12-14 election results certified, the Employee-

Intervenors must be allowed to intervene and fully participate as parties.

D. Due Process Requires the Granting of This Motion to Intervene.

Finally, the Due Process clause of the Fifth Amendment to the United States

Constitution requires that the Employee-Intervenors be permitted to intervene in these

proceedings. Under the Fifth Amendment, the federal government must provide citizens

with a hearing before depriving them of their liberty or property. See, e.g., Zinermon v.
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Burch, 494 U.S. 113, 127-32 (1990). The Employee-Intervenors will be deprived of their

liberty, namely their freedom not to associate and to negotiate their own terms and

conditions of employment, if the NLRB voids the results of the February 12-14 election

that freed them from the specter of exclusive representation by the UAW. Cf. Mulhall v.

UNITE HERE Local 355, 618 F.3d 1279, 1287-86 (11th Cir. 2010) (employee had

“cognizable associational interest to challenge the alleged collusive arrangement between

the employer and the union” that would “substantially increase the likelihood that [he]

will be unionized against his will”). If the Region or the Board refuse to allow the

Employee-Intervenors to intervene, it will have failed to provide them with due process of

law prior to that deprivation of fundamental freedoms.

CONCLUSION

In an election, it is the Board’s duty to “provide a laboratory in which an

experiment may be conducted, under conditions as nearly ideal as possible, to determine

the uninhibited desires of the employees.” General Shoe, 77 N.L.R.B. at 127. “It is [the

Board’s] duty to establish those conditions; it is also [the Board’s] duty to determine

whether they have been fulfilled.” Id. Among other things, “[i]n the interests of

conducting free and fair elections, it is . . . incumbent on the Board to ensure that

employees are protected from conduct by supervisors, be it prounion or antiunion, which

interferes with employee freedom of choice.” Harborside Healthcare, Inc., 343 N.L.R.B.

906, 907 (2004). Here, fulfilling this duty requires that the Board consider the Employee-
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Intervenors’ opposition to the UAW’s objections to the February 12-14 election.

Accordingly, their Motion to Intervene should be granted.

Respectfully submitted,

/s/ Glenn M. Taubman
___________________________
Glenn M. Taubman
William L. Messenger
John N. Raudabaugh
c/o National Right to Work Legal
Defense Foundation
8001 Braddock Road, Suite 600
Springfield, VA 22160
(703) 321-8510
(703) 321-9319 (fax)
gmt@nrtw.org
wlm@nrtw.org
jnr@nrtw.org
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CERTIFICATE OF SERVICE

I hereby certify that true and correct copies of the Motion to Intervene and all

attachments and Declarations were served via FEDEX overnight delivery to:

Michael Nicholson, Esq.
International UAW
800 East Jefferson Ave.
Detroit, MI 48214

James D. Fagan, Jr., Esq.
Stanford Fagan, LLC
191 Peachtree St., NE, Suite 4200
Atlanta, GA 30303

and by e-mail and First Class mail to:

Steven M. Swirsky, Esq.
Epstein, Becker & Green
250 Park Ave.
New York, NY 10177
sswirsky@ebglaw.com

this 25th day of February, 2014.

/s/ Glenn M. Taubman
________________________
Glenn M. Taubman
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Exhibit D 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION TEN 
 
 

VOLKSWAGEN GROUP OF AMERICA, INC., 
 

Petitioner-Employer, 
 

and         Case 10-RM-121704 
 

 
INTERNATIONAL UNION, UNITED AUTOMOBILE, 
AEROSPACE AND AGRICULTURAL IMPLEMENT 
WORKERS OF AMERICA (UAW), 
 

Labor Organization. 
 

UAW’S OPPOSITION TO THE MOTIONS TO INTERVENE 
OF MICHAEL BURTON, et al. and SOUTHERN MOMENTUM, et al. 

 

International Union, United Automobile, Aerospace and Agricultural Implement 

Workers of America (UAW) (the “UAW”) opposes the Motions to Intervene of Michael 

Burton, et al. (the “Burton Motion”) and Southern Momentum, Inc. et al. (the “SMI 

Motion”).  What follows are the UAW’s arguments supporting this opposition. 

I. Statement of the case 

Volkswagen Group of America, Inc. (“VWGOA”) filed an RM Petition on 

February 3, 2014, seeking an election in a unit of VWGOA’s production and 

maintenance employees (the “Unit”) at its facility in Chattanooga, Tennessee.  A 

Stipulated Election Agreement (the “SAE”) was approved on that date by NLRB Region 

10.  Pursuant to the SAE, Region 10 conducted an election on February 12, 13 and 14, 
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2014.  The vote as tallied was 712-626 against representation by the UAW.  On February 

21, 2014, the UAW timely filed objections to conduct affecting the election (the 

“Objections”) and asked the Board to set aside the election and order that a new election 

be held.  On February 24, 2014, Michael Burton, et al. filed the Burton Motion.  On 

February 28, 2014, Southern Momentum, Inc., a newly formed Tennessee corporation, 

and two employees filed the SMI Motion.  The UAW opposes the Burton Motion and 

the SMI Motion (together, the “Motions”) and submits that the requests for intervention 

by the movants (together the “Movants”) must be denied. 

II. The movants lack standing to intervene 
 

§ 11194.4 of the NLRB Representation Casehandling Manual, Part Two 

(“Manual”) sets forth the standards for motions to intervene: 

11194.4 Tests for Granting or Denying Intervention.  Should the union 
seeking intervention meet any of the tests described in Secs. 11022, et seq., 
the motion for intervention should be granted.  

 
Motions to intervene made by employees or employee committees not purporting 
to be labor organizations should be denied. Motions to intervene made on the 
basis of interest in the unit by labor organizations representing employees 
in other parts of the plant, for example, or other plants of the employer, 
should be granted. Sec. 11023.5. At some subsequent point, however, such 
intervenor should be asked to make clear its position as to participation in 
any election ordered.  

 
A motion to intervene made by an organization that has been ordered 
disestablished by a final Board order should be denied. Objections to a 
motion to intervene based on an allegation that the union seeking 
intervention is illegally dominated or assisted should be rejected, in the 
absence of a Board order to such effect. 

 
(emphasis supplied). 
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Thus, under § 11194.4, an employee or a group of employees that does not purport to be 

a labor organization does not have standing to intervene. 

§ 102.65 of the NLRB Rules and Regulations provides: 
 

“Any person desiring to intervene in any proceeding shall make a motion 
for intervention, stating the grounds upon which such person claims to 
have an interest in the proceeding. The Regional Director or the hearing 
officer, as the case may be, may by order permit intervention in person or 
by counsel or other representative to such extent and upon such terms as he 
may deem proper…”   

 
(emphasis supplied).  
 

§ 102.65 of the NLRB Rules and Regulations does not provide the standard for 

granting a motion to intervene. Instead, it sets forth only procedural guidelines for a 

party seeking leave to intervene, that is, the form that a request to intervene in a Board 

proceeding must take (i.e. a motion), and the information that must be included in the 

motion (i.e. a statement of interest).  Beyond that, § 102.65 states no standard for the 

grant or denial of intervention, providing only that intervention may be 

“permit[ted]…to such extent and upon such terms as [the Regional Director or hearing 

officer] deem[s] proper.” Id. (emphasis supplied).  Nor does § 102.65 provide guidance for 

when a motion to intervene is to be “deem[ed] “proper.”   

§ 11194.4 of the Manual does provide such guidance.  It provides that a motion to 

intervene is not proper when it is “made by an employee or employee committees not 

purporting to be labor organizations.” Id.  Thus, although Rule § 102.65(b) permits “any 

person” to move to intervene in a Board proceeding, a motion to intervene made by an 

employee or a group of employees should only be granted if the employees themselves purport to 
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be a statutory labor organization.  And here, where neither of the Motions purport to be 

filed by or on behalf of a Section 2(5) labor organization, there are no grounds to grant 

leave to intervene.  Accordingly, the Motions should be denied. 

Consistent with the foregoing, both the Board and the federal courts have 

recognized that employees not purporting to be a labor organization and not a party to 

the election lack standing to intervene in post-election proceedings.  For example, in 

Clarence E. Clapp, 279 NLRB 330 (1986), the Board held that an individual employee was 

not a “party,” and thus could not file objections to an election.  In Clapp¸ an election was 

held pursuant to a stipulated election agreement, resulting in a tie, and neither the 

union nor the employer filed objections. Following the election, an employee 

complained to the Board’s Sub-regional office that he was unfairly denied the 

opportunity to vote. After investigating the allegations set forth in the employee’s letter, 

the Acting Regional Director found that the employee was inappropriately 

disenfranchised and consequently recommended that the election be set aside. The 

employer excepted to the Acting Regional Director’s recommendation, and the Board 

agreed, stating, “The Board has long held that individual employees are not ‘parties’ …” Id. at 

330 (emphasis supplied).  The Board accordingly certified the election results, holding 

that the employee’s letter did not constitute a valid objection because the employee was 

“not a ‘party’ to this proceeding.” Id. at 330-331. See also Westinghouse Electric 

Corporations, 78 NLRB 315, 316 n.2 (1948) (employee filed exceptions to the Regional 

Director’s Report on Objections; Board holds the individual employee not a “party” 

entitled to file exceptions); DHSC, LLC dba Medical Center, 2013 WL 143371 * 1 (NLRB, 
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January 11, 2013) (Citing § 11194.4 of the Manual, the Regional Director denies 

employees’ motion to intervene in election objections proceedings; Board affirms, 

holding, “The employees lack standing to file objections…”); Ashley v. NLRB, 255 Fed. 

Appx. 707, 709 (4th Cir. 2007) (“The typical parties to a representation proceeding are the 

employer and the union, and the Board does not normally allow individual employees to 

intervene in representation proceedings [citing § 11194.4 of the Manual].  It is unsurprising, 

then, that the Board denied Plaintiff’s motion to intervene in the representation 

proceeding.”) (emphasis supplied). 

III. The movants allege violations of the NLRA that are appropriately 
the subject of unfair labor practice charges 

 
The Motions must be dismissed for the further reason that they raise allegations 

that are appropriately the subject of unfair labor practice charges. 

The Burton Motion argues that the movants “must be permitted to intervene 

because their employer and the UAW are colluding to force unionization onto them and 

their co-workers.” Burton Motion at 1.  This allegation includes the claim that the UAW 

and VWGOA entered into a “collusive ‘Neutrality Agreement’ to govern the 

unionization process.” Id. at 3, that VWGOA agreed to provide “UAW’s non-employee 

organizers with broad in-plant access and paid employees to attend UAW captive 

audience speeches” and that VWGOA agreed to “’align messages and communications 

with the UAW through the time of the election and the certification of the results by the 

NLRB’” Id. at 4, and that  “Volkswagen and the UAW continue to collude with one 

another” in a manner violative of the NLRA.  Id.  Similarly, the SMI Motion claims that 
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due to the relationship between the UAW and VWGOA, “the Section 7 rights of the 

employees … could be completely ignored.” SMI Motion at 6-7.  

If the Movants believe that the conduct of either the UAW or VWGOA, or both, 

has violated the National Labor Relations Act, they are free to make such allegations in 

one or more unfair labor practice charges.  And, if those charges are found to have 

merit, the Board is empowered by Section 10 of the NLRA to enter an appropriate 

remedial order.  Thus, for example, if the Movants believe that VWGOA has provided 

unlawful assistance or support to the UAW, they may allege the same to the Board and 

provide evidence to support their contention.  However, the proper mechanism for 

seeking redress of these alleged violations is not intervention in election objection 

proceedings.  

In Ashley v. NLRB, 255 Fed. Appx. 707 (4th Cir. 2007), an identical issue to that 

here was presented to the Fourth Circuit Court of Appeals.  When employees attempted 

to intervene in post-election proceedings because they claimed that the employer had 

unlawfully assisted the union in its organizing efforts, the Circuit Court held that the 

employees should have brought their claims via an unfair labor practice charge. Id. at 

709. 

The employees in NLRB v. Ashley sought to overturn a Board election based on 

alleged objectionable conduct by the employer. Id. at 708.  Specifically, the employees 

claimed that one day prior to the election, the employer circulated a memorandum that 

implied that in the event of a union victory in the election, non-union employees would 

be subject to higher benefit costs than bargaining unit employees. Id.  The employees 
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claimed that the employer’s circulation of the memorandum constituted a “contribution 

of support” to the union and thus amounted to objectionable conduct. Id. at 709.  

Following the election, the employees filed a motion to intervene and election 

objections with the Acting Regional Director, which were denied. Id.  After 

unsuccessfully appealing the Acting Regional Director’s denial of their motion to the 

Board, the employees sued the Board in federal court, “claiming that the Board’s 

certification of UAW as their exclusive representative deprived them of protected 

liberty and property interests without due process of law, in violation of the Fifth 

Amendment.” Id. at 708.  The district court dismissed the employees' complaint for lack 

of standing and subject matter jurisdiction, and the dismissal was appealed to the 4th 

Circuit Court. Id. 

The 4th Circuit held that “[t]he typical parties to a representation proceeding are the 

employer and the union, and the Board does not normally allow individual employees to 

intervene in representation proceedings. See NLRB Casehandling Manual, Part Two, 

Representation Proceedings § 11194.4 (2007) … It is unsurprising, then, that the Board 

denied Plaintiff’s motion to intervene in the representation proceeding.” Id. at 709 

(citation in original, emphasis supplied). The Court went on to say that the employees’ 

allegations of “support” by the employer to the union fell “within the definition of an 

unfair labor practice [… and] Plaintiffs could have filed an unfair labor practice charge 

with the Board.” Id.1  

                                                           
1   Exhibit A to this Opposition is the 4th Circuit’s decision in Ashley v. NLRB, 255 Fed. 
Appx. 707 (4th Cir. 2007).  The Board’s brief in Ashley is attached as Exhibit B. 
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Like the Movants here, the employee-plaintiffs in Ashley v. NLRB based their 

motion to intervene on purported unlawful support by the employer. The 4th Circuit 

held that the employee plaintiffs in Ashley v. NLRB could have properly raised their 

allegations in an unfair labor practice charge, but noted their failure to do so.  Here also, 

the Movants are free to allege VWGOA’s unlawful support of the UAW in an unfair 

labor practice case, but they are precluded from intervening in this representation case. 

At issue in the election objections case here is whether the allegations contained 

in the UAW’s objections are true, and, if so, whether they affected the outcome of the 

election.  These objections relate exclusively to allegations of third-party misconduct 

and whether that misconduct created an atmosphere of fear of reprisal rendering a free 

election impossible. See Westwood Horizons Hotel, 270 NLRB 802, 803 (1984). The 

objections do not touch on any aspects of the relationship between UAW and VW. The 

Movants’ motions to intervene, and the allegations set forth therein, are not relevant to 

the issue that is the subject of the election objection proceedings. Instead, they relate to 

potential violations of NLRA §8(a)(2). As such, the Movants’ claims may be 

appropriately raised in unfair labor practice proceedings, not the election objection 

proceedings in this case. 

Moreover, election objection proceedings are not adversarial, they are 

investigatory, and in such cases the Board has an independent obligation to reach a 

result consistent with the Act.   For example, in an objections case, Section 11424.3(b) of 

the Board’s Casehandling Manual provides that “[t]he hearing officer is not an advocate 

of any position but must be impartial in his/her rulings and in conduct both on and off 
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the record.  … The hearing officer should actively participate. As necessary, he/she 

should cross-examine, call and question witnesses, and call for and introduce 

appropriate documents.”  There is no reason that the Board, following its standard 

practices as upheld by the courts, cannot fully and fairly investigate and resolve the 

election objections here.2  

IV. Cases cited by the Movants do not support intervention here 
 

The Movants cite several older Board decisions, claiming they support 

intervention here.  They do not. 

For example, in Belmont Radio Corporation, 83 NLRB 45 (1949), cited by Movants, 

a group of employees filed a motion to intervene to file objections to the conduct of an 

election, “alleging that the Employer had engaged in certain conduct which affected the 

results of the election.” Id. at 45. The employees were strikers who had cast ballots in the 

                                                           
2   SMI argues that its conduct during the critical period has been called into question, 
and that it should be allowed to intervene to defend its conduct.  Of course, what UAW 
alleges is that SMI – in a written press release – republished the threats made by State of 
Tennessee legislators and government leaders, specifically by stating that "[f]urther 
financial incentives — which are absolutely necessary for the expansion of the VW 
facility here in Chattanooga — simply will not exist if the UAW wins this election."  See 
article quoting SMI spokesperson Maurice Nicely in USA Today, February 10, 2014, 
http://www.usatoday.com/story/money/cars/2014/02/10/vw-tennessee-uaw-vote-
incentives/5368195/.   (Similar testimony and subpoenaed documents will also be 
sought by the UAW from SMI and its agents and consultants concerning the 
republication of the Corker statements that are the subject of UAW’s Objections. ) The 
role of SMI and its agents and consultants, including its spokesperson Mr. Nicely, will 
simply be to testify and produce documents related to SMI’s republication of and/or 
commentary on these matters, and activity related to it.  The fact that testimony and 
production of documents may be required of a person or entity is not a basis for the 
intervention of such a person or entity in NLRB election objection proceedings. 
Moreover, neither SMI’s nor Mr. Nicely’s conduct (or comments) are alleged as 
unlawful under the NLRA – since neither are a statutory labor organization – so there is 
no cause for them to appear before the Board to defend their conduct. 

http://www.usatoday.com/story/money/cars/2014/02/10/vw-tennessee-uaw-vote-incentives/5368195/
http://www.usatoday.com/story/money/cars/2014/02/10/vw-tennessee-uaw-vote-incentives/5368195/
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election but were challenged because their names did not appear on the eligible voter 

list because they had been permanently replaced in their jobs. Id. The Board granted the 

employees’ motion to intervene “but limited such intervention to matters directly 

concerned with the disposition of their challenged ballots.” Id; fn. 3. Thus the Board did 

not permit the employees to intervene for the purpose of challenging the conduct of the 

Employer, but instead only for the purpose of determining the validity of the challenged ballots of 

striking employees. The reason the employees were allowed to intervene at all was 

because the employees themselves were economic strikers who had been permanently 

replaced and their ballots were challenged based on their employment status. The 

Board permitted the employees to intervene for the sole purpose of determining 

whether their ballots were validly excluded. 

Similarly, in Shoreline Enterprises of America, 114 NLRB 716 (1955), employees 

were permitted to intervene “for the limited purpose of entering exceptions to that part 

of the Regional Director’s report on objections which related to their nonparticipation in 

the election.” Id. at fn.1. After the Regional Director overruled the employer’s objections 

to an election in which the union prevailed, a group of four employees filed a motion to 

intervene and exceptions to the Regional Director’s report. Id. at 717. The four 

employees were denied the right to vote in the election because they were classified as 

ineligible clerical employees. Id. at 719. In granting their motion to intervene, the Board 

noted “it is not the Board’s usual practice to permit the intervention of individual 

employees who do not claim to represent any employees for the purpose of collective 

bargaining …” Id. at fn.1. However, the Board permitted the intervention for the 
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“limited purpose” relating to their nonparticipation in the election, because four votes 

were determinative. Id.3 

V. Conclusion 

The Movants do not have standing to intervene in the post-election proceedings 

of this case because they do not purport to be labor organizations and they were not 

parties to the election.  Moreover, the reasons for intervention set forth in the Movants’ 

Motions are not a proper basis for intervention here. The Board’s election objections 

proceedings are non-adversarial, and the Board will have an independent obligation to 

determine whether there is a sufficient factual and legal basis for overturning the 

election here.  The Motions should be denied. 

      Respectfully submitted, 

      By: /s/ Michael Nicholson  

       Michael Nicholson 
       General Counsel  

International Union, UAW 
8000 East Jefferson Avenue 
Detroit, MI 48214 
(313) 926-5216 

 
       By: /s/ Michael B. Schoenfeld  
 
        Michael B. Schoenfeld 
        James D. Fagan, Jr. 

                                                           
3   Just as the Board in Belmont Radio Corporation narrowly permitted employees to 
intervene, in Shoreline Enterprises of America the Board also granted a motion to 
intervene for a strictly defined and limited purpose. The employees in Shoreline 
Enterprises of America had a direct interest in the Regional Director’s dismissal of the 
employer’s objections, because the employer objected to the employees’ 
disenfranchisement. Id. at 719.  
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255 Fed.Appx. 707 
This case was not selected for publication in the 

Federal Reporter. 
Not for Publication in West’s Federal Reporter. 
See Fed. Rule of Appellate Procedure 32.1 generally 
governing citation of judicial decisions issued on or 
after Jan. 1, 2007. See also Fourth Circuit Rule 32.1 

(Find CTA4 Rule 32.1) 
United States Court of Appeals, 

Fourth Circuit. 

Fred ASHLEY; Randy Fowler; Henry Juarez; 
Andrew Turner, Plaintiffs—Appellants, 

v. 
NATIONAL LABOR RELATIONS BOARD; Robert 
J. Battista, In his official capacity as Chairman of 

the National Labor Relations Board; Peter C. 
Schaumber, In his official capacity as a member of 

the National Labor Relations Board; Wilma B. 
Liebman, In her official capacity as a member of 

the National Labor Relations Board; Peter N. 
Kirsanow, In his official capacity as a member of 
the National Labor Relations Board; Dennis P. 

Walsh, In his official capacity as a member of the 
National Labor Relations Board; Willie L. Clark, 

Jr., In his official capacity as the Regional Director 
of the Eleventh Region of the National Labor 

Relations Board, Defendants–Appellees. 

No. 06–2127. | Argued: Oct. 30, 2007. | Decided: 
Nov. 20, 2007. 

Synopsis 
Background: Employees brought action against National 
Labor Relations Board (NLRB), alleging that NLRB 
deprived them of their liberty and property interests 
without due process of law when it certified union as their 
exclusive bargaining representative without entertaining 
their objections during certification proceeding. The 
United States District Court for the Middle District of 
North Carolina, William L. Osteen, Senior District Judge, 
454 F.Supp.2d 441, granted NLRB’s motion to dismiss. 
Employees appealed. 
  

Holding: The Court of Appeals held that employees 
failed to state due process claim. 
  

Affirmed. 
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Opinion 

Affirmed by unpublished PER CURIAM opinion. 

Unpublished opinions are not binding precedent in this 
circuit. 

PER CURIAM: 

 
Plaintiffs Fred Ashley, Randy Fowler, Henry Juarez, and 
Andrew Turner (collectively, Plaintiffs) bring this action 
against the National Labor Relations Board (NLRB or 
Board). Plaintiffs allege that when the Board certified the 
International Union, United Automobile and Agricultural 
Implement Workers of America (UAW) as their exclusive 
bargaining representative without entertaining their 
objections during the certification proceeding, the Board 
deprived them of their liberty and property interests 
without due process of law, in violation of the Fifth 
Amendment. The district court granted the Board’s 
motion to dismiss for lack of standing and subject matter 
jurisdiction. We affirm, albeit on somewhat different 
grounds. 
  
 

I. 

Plaintiffs are employees of Thomas Built Buses, Inc. 
(TBB). TBB has a relationship with UAW that the district 
court described as “interesting”—it appears that for some 
time, TBB has been assisting UAW in its organizing 
efforts at the TBB plant. 
  
In June 2005, UAW requested that the NLRB conduct a 
certification election at the TBB plant, in which TBB 
employees would vote to determine whether UAW would 
become the exclusive representative of the TBB 
employees. One day prior to the election, TBB circulated 
a memorandum that implied that non-union employees 
would soon be subject to higher benefit costs. On the day 
of the election, UAW recirculated the original 
memorandum, with the addition of the headline “DID 
YOU SEE THIS? THE COST OF BEING NON–UNION 
JUST WENT UP!” After the election, the unofficial tally 
was 714 in favor of UAW and 504 opposed. 
  
Plaintiffs argue that TBB’s circulation of the benefits 
change memorandum one day prior to the election 
constitutes objectionable conduct and provides grounds 
for setting aside the election results. After the election, 
Plaintiffs sought to intervene in the representation 

proceeding before the NLRB through which the Board 
would officially certify UAW as the representative of the 
TBB employees. Plaintiffs also filed objections to the 
certification with the NLRB’s Regional Director. But 
Plaintiffs did not file a charge alleging that TBB or UAW 
engaged in unfair labor practices. The NLRB denied 
Plaintiffs’s motion to intervene, refused to consider the 
objections filed with the Regional Director, and certified 
UAW as the exclusive bargaining representative of TBB. 
  
Instead of filing an unfair labor practices charge against 
TBB and/or UAW, Plaintiffs brought this action against 
the NLRB, claiming that the Board’s certification of 
UAW as their exclusive representative deprived them of 
protected liberty and property interests without due 
process of law, in violation of the Fifth Amendment. The 
district court granted the Board’s motion to dismiss, 
finding a lack of standing and no subject matter 
jurisdiction. Plaintiffs appeal. 
  
 

II. 

The National Labor Relations Act (NLRA, or Act) 
empowers the Board to investigate questions of 
representation and, where necessary, to direct elections 
*709 by secret ballot and to certify the results of such 
elections. 29 U.S.C.A. § 159(c) (West 1998 & 
Supp.2007). The typical parties to a representation 
proceeding are the employer and the union, and the Board 
does not normally allow individual employees to 
intervene in representation proceedings. See NLRB, 
Casehandling Manual, Part Two, Representation 
Proceedings § 11194.4 (2007), available at 
http://www.nlrb. gov/Publications/Manuals. It is 
unsurprising, then, that the Board denied Plaintiffs’s 
motion to intervene in the representation proceeding. 
  
The NLRA also empowers the Board to prevent any 
person or entity from engaging in any unfair labor 
practice affecting commerce. 29 U.S.C.A. §§ 152(1), 
160(a). An employer’s contribution of support to a labor 
organization constitutes an unfair labor practice within the 
meaning of the Act. Id. at § 158(a)(2); see also ILGWU v. 
NLRB, 366 U.S. 731, 738, 81 S.Ct. 1603, 6 L.Ed.2d 762 
(1961). Thus, in this case, if TBB’s circulation of the 
benefits change memorandum constitutes a “contribution 
of support” to UAW, then TBB’s actions fall within the 
definition of an unfair labor practice. 
  
Moreover, “any person,” not just an employer or union, 
may file a charge alleging that a person or entity has 
engaged in unfair labor practices. 29 C.F.R. § 102.9. The 
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General Counsel of the Board has the final authority to 
decide whether to pursue the investigation of a charge and 
initiate the adjudication of a complaint under section 160 
of the Act, 29 U.S.C.A. § 153(d); see also NLRB v. 
United Food & Commercial Workers, 484 U.S. 112, 108 
S.Ct. 413, 98 L.Ed.2d 429 (1987). The Board adjudicates 
the merits of unfair labor practice charges brought by the 
General Counsel. 29 U.S.C.A. § 160(b)–(d). If the Board 
finds that an employer or union has committed an unfair 
labor practice, it may issue a final order setting aside its 
previous certification of a union. See Lunardi–Central 
Distributing Co., 161 NLRB 1443 at 1444–45 (1966). 
Any party to a Board proceeding aggrieved by this final 
order may obtain review of the order in the courts of 
appeals. 29 U.S.C.A. § 160(f). 
  
Therefore, in the case at hand, Plaintiffs could have filed 
an unfair labor practices charge with the Board. If the 
General Counsel initiated the adjudication of charges, the 
Board could have held that TBB or UAW committed 
unfair labor practices and set aside its previous 
certification of UAW as the exclusive representative of 
the TBB employees. Alternatively, if the Board held that 
no unfair labor practice had been committed, the Plaintiffs 
could have appealed the Board’s final decision to this 
court. 
  
Plaintiffs, however, chose not to file an unfair labor 
practices charge with the Board. Instead, Plaintiffs ask us 
to declare that the process that the NLRA establishes to 
address unfair labor practices violates their constitutional 
rights, despite the fact that they failed to pursue this 
process. As our sister courts have repeatedly held, a 
plaintiff may not bypass a seemingly adequate 
administrative process and then complain of that 
process’s constitutional inadequacy in federal court. See, 
e.g., Farhat v. Jopke, 370 F.3d 580, 596 (6th Cir.2004); 
Santana v. City of Tulsa, 359 F.3d 1241, 1244 (10th 
Cir.2004); Krentz v. Robertson, 228 F.3d 897, 904 (8th 
Cir.2000); Alvin v. Suzuki, 227 F.3d 107, 116 (3d 
Cir.2000); Cotton v. Jackson, 216 F.3d 1328, 1331 (11th 
Cir.2000); Rathjen v. Litchfield, 878 F.2d 836, 840 (5th 
Cir.1989); Dusanek v. Hannon, 677 F.2d 538, 543 (7th 
Cir.1982).1 
  

*710 Even assuming that Plaintiffs have suffered the 
deprivation of a constitutionally protected liberty or 
property interest, which is not at all clear, their failure to 
avail themselves of their right to file an unfair labor 
practices charge means that they have failed to state a due 
process claim. As Judge Becker explained in Alvin, “to 
state a claim for failure to provide due process, a plaintiff 
must have taken advantage of the processes that are 
available to him or her, unless those processes are 
unavailable or patently inadequate.” 227 F.3d at 116. This 
is so because a due process violation “is not complete” 
when the asserted deprivation occurs; rather it is only 
complete when the government “fails to provide due 
process.” Zinermon v. Burch, 494 U.S. 113, 126, 110 
S.Ct. 975, 108 L.Ed.2d 100 (1990). Accordingly, where 
“there is a process on the books that appears to provide 
due process, the plaintiff cannot skip that process and use 
the federal courts as a means to get back what he wants.” 
Alvin, 227 F.3d at 116. As in Alvin, here “a procedural 
due process violation cannot have occurred” because “the 
governmental actor provides apparently adequate 
procedural remedies and the plaintiff has not availed 
himself of those remedies.” Id. (citing Zinermon, 494 U.S. 
at 126, 110 S.Ct. 975).2 
  
 

III. 

Because Plaintiffs did not file an unfair labor practices 
charge complaining of TBB’s unlawful assistance to 
UAW, they have failed to state a due process claim. 
Accordingly, the judgment of the district court dismissing 
this action is 
  
AFFIRMED. 
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Eldridge’s failure to avail himself of other administrative remedies, these particular allegations permitted him to bring this due 
process claim in federal court. Plaintiffs make no remotely similar allegations here. 
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STATEMENT OF JURISDICTION 

Case No. 06-2127 is before the Court on the Notice of Appeal filed by plaintiffs Fred Ashley, Randy Fowler, Henry Juarez, 
and Andrew Turner (“Appellants”) to review an Order and Judgment of the United States District Court for the Middle 
District of North Carolina, entered September 25, 2006, dismissing Appellants’ Complaint for lack of standing and subject 
matter jurisdiction pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure. (JA 4849.)1 This Court has appellate 
jurisdiction to review the district court’s Order and Judgment pursuant to 28 U.S.C. § 1291. The Notice of Appeal was filed 
on October 17, 2006. (JA 50-52.) It is timely under Rule 4(a)(1)(B) of the Federal Rules of Appellate Procedure. 
  
For the reasons explained below, the district court properly dismissed the Complaint because Appellants lack standing and 
the district court lacks subject matter jurisdiction over the Complaint. 
  

STATEMENT OF ISSUES PRESENTED 
  
(1) Whether Appellants have standing to plead a denial of procedural due process despite having elected not to avail 
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themselves of the procedural protection provided to them. 
  
(2) Whether the district court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331 to review an administrative agency 
decision that Congress intended to be unreviewable. 
  

STATEMENT OF THE CASE 
  
Appellants are employees of Thomas Built Buses, Inc. (“TBB”) who allege that their Fifth Amendment procedural due 
process rights were violated when the National Labor Relations Board (“Board” or “NLRB”) certified the United 
Automobile, Aerospace and Agricultural Implement Workers of America (“UAW”) as Appellants’ exclusive bargaining 
representative and decided not to entertain their objections to employer conduct that they allege tainted the election. (Compl. 
¶¶ 66-70, JA 25-26.) 
  
The Board is an independent federal regulatory agency that administers the National Labor Relations Act, 29 U.S.C. §§ 
151-169 (“Act” or “NLRA”). The Board primarily performs two statutory functions: it conducts union representation 
elections pursuant to Section 9 of the Act, 29 U.S.C. § 159, and it investigates and prosecutes unfair labor practices pursuant 
to Sections 8 and 10 of the Act, 29 U.S.C. §§ 158, 160. This case arises out of the Board’s exercise of its Section 9 powers. 
  
Appellants filed suit in the United States District Court for the Middle District of North Carolina on April 6, 2006. (JA 5.) On 
June 22, 2006, the Board moved to dismiss the action pursuant to Rules 12(b)(1) and (6) of the Federal Rules of Civil 
Procedure. (JA 29-31.) The district court granted the Board’s motion on September 25, 2006, and dismissed the action for 
lack of standing and subject matter jurisdiction. (JA 48-49.) Appellants appealed the dismissal on October 17, 2006. (JA 
50-52.) 
  

STATEMENT OF FACTS 
  
On June 13, 2005, the UAW filed a petition with the Board requesting that the Board conduct a representation election at 
TBB’s manufacturing plant in High Point, North Carolina to determine if a majority of TBB’s production and maintenance 
employees desired to be represented by the UAW. (Compl. ¶ 43, JA 19.) The Board conducted an election on June 29, 2005. 
(Compl. ¶ 49, JA 20.) A tally of the ballots revealed that 714 employees voted for UAW representation and 504 employees 
voted against UAW representation. (Compl. ¶ 49, JA 20.) On July 5, 2005, Appellants filed a motion with the Board seeking 
to intervene in the representation proceeding for the purpose of filing proffered objections to pre-election employer conduct 
that they believe affected the results of the election. (Compl. ¶ 53, JA 21.) Appellants also filed proffered election objections 
alleging that the pre-election conduct warranted setting aside the results of the election. (Compl. ¶ 54, JA 21.) 
  
The pre-election conduct to which Appellants objected was TBB’s act of posting a “2005 Benefits Changes” memorandum 
one day before the election which announced that on September 1, 2005, Freightliner LLC2 would “implement cost sharing 
provisions in the medical benefit plans.” (Compl. ¶ 46, JA 20.) According to Appellants, because the memorandum stated 
that the future changes in corporate-wide medical benefits were applicable only to “non-represented employees,” the 
memorandum implied that employee health care costs would increase significantly unless TBB’s employees voted for UAW 
representation. (Compl. ¶ 47, JA 20.) Thus, based on Appellants’ “information and belief,” Appellants sought to complain to 
the Board that TBB’s pre-election conduct “interfere[d] with employee free choice” and that this interference “had a 
significant effect on the outcome of the election.” (Compl. ¶¶ 50-51, JA 20-21.) 
  
On July 8, 2005, an Acting Regional Director of the Board issued an order which denied Appellants’ motion to intervene in 
the representation proceeding and refused to consider their proffered election objections. (Compl. ¶¶ 56-57, JA 22.)3 The 
Regional Director then certified the UAW as Appellants’ exclusive bargaining representative. (Compl. ¶ 58, JA 22.) 
Thereafter, on July 19, 2005, Appellants filed with the Board an administrative appeal of the Acting Regional Director’s 
order denying their motion to intervene in the representation proceeding. (Compl. ¶ 59, JA 22.) That appeal was denied by 
the Chairman and two other members of the Board on November 10, 2005. (Compl. ¶ 61, JA 23.)4 
  

SUMMARY OF ARGUMENT 
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Appellants lack standing to plead a denial of procedural due process because they elected not to avail themselves of the 
procedural protection provided to them. They complain that the certification of the UAW was “erroneous” because TBB 
wrongfully interfered with employee free choice. Yet, for whatever reason, they chose to bypass the procedure that Congress 
specifically designed to safeguard employee free choice from employer interference. Had Appellants filed an unfair labor 
practice charge with the Board, they would have had a meaningful opportunity to have the Board consider their concerns 
about TBB’s alleged improper pre-election conduct. Now, having opted to ignore that procedural protection, they cannot 
create a procedural due process claim by arguing that the Board’s unfair labor practice process would have been 
constitutionally inadequate had they invoked it. Indeed, they cannot show that they were injured by the alleged inadequacy of 
any hypothetical result that they predict would have occurred if they had filed an unfair labor practice charge. In any event, 
their attempts to show that the Board’s unfair labor practice process would have been inadequate are unpersuasive. 
  
Furthermore, even aside from Appellants’ lack of standing, the district court lacks subject matter jurisdiction to review the 
Board’s decision not to entertain Appellants’ election objections. Whether jurisdiction lies under 28 U.S.C. § 1331 depends 
entirely on congressional intent and it is beyond dispute that Congress intended for such Board decisions in union 
certification matters to be unreviewable. At bottom, Appellants’ seek district court review of the Board’s decision not to 
entertain their election objections. Appellants are attempting to circumvent the judicial review procedures prescribed by 
Congress by packaging their claim as “arising under” the Constitution. However, even in those circuits which have assumed 
that district courts could have jurisdiction over true constitutional claims, there would be no district court jurisdiction in this 
case because Appellants had other means available under the NLRA to protect their choice for or against union representation 
from employer interference and because they have failed to show, as they must, a plain violation of a clear constitutional 
right. 
  

ARGUMENT 

I. 

APPELLANTS LACK STANDING TO PLEAD A DENIAL OF PROCEDURAL DUE PROCESS BECAUSE THEY 
ELECTED NOT TO AVAIL THEMSELVES OF THE PROCEDURAL PROTECTION PROVIDED TO THEM 

“In procedural due process claims, the deprivation by state action of a constitutionally protected interest in ‘life, liberty, or 
property’ is not in itself unconstitutional; what is unconstitutional is the deprivation of such an interest without due process of 
law.” Zinermon v. Burch, 494 U.S. 113, 125 (1990) (italics in original). Accordingly, there can be no procedural due process 
violation “unless and until the State fails to provide due process.” Id. at 126. In determining whether the government has 
failed to provide due process, “courts must consult the entire panoply of predeprivation and postdeprivation process provided 
by the state.” Fields v. Durham, 909 F.2d 94, 97 (4th Cir. 1990) (citing Zinermon). “If there is a process on the books that 
appears to provide due process, the plaintiff cannot skip that process and use the federal courts as a means to get back what 
he wants.” Alvin v. Suzuki, 227 F.3d 107, 116 (3d Cir. 2000). In short, “[a] party cannot create a due process claim by 
ignoring established procedures.” Santana v. City of Tulsa, 359 F.3d 1241, 1244 (10th Cir. 2004). 
  
It is, therefore, a basic tenet of procedural due process law that “a state cannot be held to have violated due process 
requirements when it has made procedural protection available and the plaintiff has simply refused to avail himself of them.” 
Dusanek v. Hannon 677 F.2d 538, 543 (7th Cir. 1982).5 “Because the procedural protections existed, the state cannot be 
accused of withholding them ....” Id. Indeed, this Court has repeatedly stated that when the government grants a plaintiff an 
opportunity to be heard and he chooses not to exercise that opportunity, “that complainant cannot later plead a denial of 
procedural due process.” Fuller v. Laurens County Sch. Dist. No. 56, 563 F.2d 137, 140 (4th Cir. 1977), quoting Satterfield v. 
Edenton-Chowan Bd. of Educ., 530 F.2d 567, 572 (4th Cir. 1975). This Court recently reaffirmed this principle in Tri-County 
Paving, Inc. v. Ashe County, 281 F.3d 430 (4th Cir. 2002), holding that the plaintiff “cannot complain now that the state did 
not provide adequate procedures” because he failed to exercise the procedures available to him. Id. at 438. 
  
These cases express the fundamental principle that a plaintiff who fails to invoke the procedures provided to him cannot 
show that he was injured by the alleged inadequacy of those procedures. See Shavitz v. City of High Point, 270 F. Supp. 2d 
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702, 709-11 (M.D.N.C. 2003); Van Harken v. City of Chicago, 906 F. Supp. 1182, 1187 & n.5 (N.D. Ill. 1995).6 By 
definition, there can be no concrete and particularized injury in fact traceable to government procedures that existed but were 
never invoked, and thus there can be no standing under Article III of the Constitution to allege that those procedures are 
constitutionally inadequate. See U.S. Const. art. III, § 2; Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992); S. 
Blasting Servs., Inc. v. Wilkes County, 288 F.3d 584, 595 (4th Cir. 2002). 
  
In this case, the crux of Appellants’ Complaint is that the Board’s certification of the UAW was “erroneous” because TBB’s 
pre-election conduct “interfere[d] with employee free choice” and this interference “had a significant effect on the outcome 
of the election.” (Compl. ¶¶ 50-51, JA 20-21.)7 Yet, Appellants could have invoked the Board’s unfair labor practice process 
to test the lawfulness of TBB’s pre-election conduct that was the subject of their proffered representation election objections. 
Indeed, Congress prescribed the Board’s unfair labor practice process to protect employees from employer interference when 
deciding whether or not to bargain collectively. Appellants’ statutory right “to form, join, or assist labor organizations” and 
“to refrain from... such activities” is embodied in Section 7 of the Act. 29 U.S.C. § 157. To protect those rights, Congress 
enacted a network of prohibitions on employer and union conduct in Section 8 of the Act. 29 U.S.C. § 158. Congress 
specifically designed Section 8(a)(1) for the precise purpose of protecting employee free choice from employer interference 
such as Appellants allege happened here. See, e.g., NLRB v. Exch. Parts Co., 375 U.S. 405, 409 (1964) (“The broad purpose 
of § 8(a)(1) is to establish ‘the right of employees to organize for mutual aid without employer interference’ ”) (citation 
omitted). And, to the extent that Appellants allege that TBB unlawfully assisted the UAW, Congress provided additional 
protection in Section 8(a)(2). See, e.g., ILGWU v. NLRB, 366 U.S. 731, 738 (1961) ( “Section 8(a)(2) of the Act makes it an 
unfair labor practice for an employer to ‘contribute ... support’ to a labor organization”). Accordingly, Appellants could have 
filed an unfair labor practice charge alleging that TBB’s conduct violated Section 8(a)( ) and/or Section 8(a)(2).8 They simply 
elected not to avail themselves of this procedural protection. 
  
That Appellants knew how to file a charge and that the Board’s General Counsel would have seriously considered any 
allegation that TBB violated the NLRA is underscored by the fact that counsel for Appellants previously filed a charge on 
behalf of a TBB employee alleging that TBB unlawfully assisted the UAW, and the General Counsel issued an administrative 
complaint against TBB. (Compl. ¶¶ 39-40, JA 18-19.) Prosecution of that complaint was only halted pursuant to a settlement 
agreement whereby TBB withdrew recognition of the UAW as bargaining representative. (Compl. ¶¶ 41-42, JA 19.) While 
Appellants complain that they are entitled to additional procedures, the Board’s unfair labor practice process is what 
Congress provided to employees and is the process that was available to Appellants to claim that their Section 7 rights to 
refrain from bargaining collectively was interfered with by employer misconduct. 
  
Appellants’ argument (Br. 36-37)-that the availability of Board process separate from the representation proceeding has no 
bearing on their due process claim-is contrary to controlling law. It is settled in this Circuit that the Court looks at the entire 
panoply of government process in determining whether procedural due process rights were violated. See Tri-County Paving, 
281 F.3d at 436; Fields, 909 F.2d at 97. Thus, in Tri-County Paving, this Court held that a plaintiff who was denied a 
building permit by the county inspector’s office could not make out a procedural due process claim because other avenues 
external to the permitting process were available to challenge the lawfulness of withholding the permit. 281 F.3d at 438. 
Likewise, under the entire panoply of Board process, Appellants had other avenues available to them to challenge TBB’s 
conduct which they assert interfered with their free choice in the election. It is of no matter that Congress chose to codify that 
procedural protection in Sections 8 and 10 of the Act, which deal with unfair labor practices, but not in Section 9, which 
deals with representatives and elections. 
  
Appellants cannot now argue that their failure to invoke the Board’s unfair labor practice process is excusable because that 
process assertedly would have been constitutionally inadequate had they invoked it. (Br. 32-43.) Appellants are effectively 
seeking an advisory opinion based on hypothetical facts in contravention of Article III of the Constitution. See, e.g., Ashcroft 
v. Mattis, 431 U.S. 171, 172 (1977) (holding that “the hypothetical question whether the defendants would have been liable 
...” called for an advisory opinion prohibited by Article III) (emphasis added). Regardless of whether Appellants were 
“injured” by the certification of the UAW as they assert (Br. 20-24), the fact remains that Appellants cannot show, as they 
must, that their alleged injury is traceable to the Board’s processes.9 Standing requires not only that the plaintiff have suffered 
an injury in fact, but also “that the injury is fairly traceable to the challenged action of the defendant.” S. Blasting Servs., 288 
F.3d at 595. As Appellants themselves argue, the “challenged action” here is the sufficiency of the procedural protections to 
guard against “erroneous” certifications. (Br. 21.) Appellants lack standing because, having elected to forego the procedural 
protection provided to them, they cannot show that their injury is traceable to the Board’s processes. See Shavitz, 270 F. 
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Supp. 2d at 710 (“Mr. Shavitz ‘cannot trace any deprivation or threatened deprivation of property to any of the adjudicative 
procedures... that he questions because he never made use of them’ ”) (quoting Walter v. City of Chicago, 1992 WL 88457, at 
*3 (N.D. Ill. 1992)).10 
  
In any event, Appellants’ attempts to show that the Board’s unfair labor practice process would have been constitutionally 
inadequate, had it been invoked, are unpersuasive. 
  
Appellants argue that the filing of an unfair labor practice charge would have been inadequate here because the General 
Counsel could have refused to issue an administrative complaint and, if he were to do so, Appellants would not have been 
able to obtain judicial review. (Br. 37-39.) I While true, that fact is immaterial. Irrespective of whether a complaint would 
have issued, the filing of a charge would have given Appellants a meaningful opportunity to be heard on the merits of their 
allegation of employer misconduct by the Regional Director, and a further opportunity to be heard by the General Counsel’s 
Office of Appeals if the Regional Director found no merit to the charge. See 29 C.F.R. §102.19(a). As Appellants themselves 
acknowledge (Br. 42-43), procedural due process requires only a meaningful opportunity to be heard; it “does not require 
certain results ....” Tri-County Paving, 281 F.3d at 436. Thus, contrary to Appellants’ argument (Br. 37-39), the Board’s 
unfair labor practice process is not constitutionally inadequate solely because Appellants had no guarantee of a favorable 
result before the General Counsel or the Board.11 
  
Moreover, assuming Appellants’ factual allegation in the Complaint (Compl. ¶¶ 50-51, JA 20-21) was supported by evidence 
that TBB’s conduct did in fact interfere with employee free choice, the filing of an unfair labor practice charge would likely 
have resulted in the General Counsel issuing complaint, the Board finding that TBB violated the Act, and the Board 
remedying that violation. Appellants essentially concede as much by citing to Board unfair labor practice cases finding that 
such employer interference violates Section 8(a)(1). (Br. 9 n.7; 28 n.11.) And, if the Board’s remedy in such a case would not 
have redressed Appellants’ concerns to their satisfaction, Appellants could have obtained judicial review in this Court and 
argued that the Board’s remedy is inadequate. See 29 U.S.C. § 160(f); Local 282, IBT v. NLRB, 339 F.2d 795, 799 (2d Cir. 
1964) (“when the case has been carried to a decision on the merits by the Board, the charging party has standing as a ‘person 
aggrieved’ under § 10(f) to seek review of an order granting inadequate relief or denying it altogether”).12 
  
There is also no merit to Appellants’ argument that the Board’s unfair labor practice process would have been inadequate 
because “collaterally attacking the Board’s certification order with unfair labor practice charges is, at best, a postdeprivation 
procedure.” (Br. 40.) Appellants’ alleged “deprivation” was the certification of the UAW. (Compl. ¶ 63, JA 23-24.) Had 
Appellants chosen to file an unfair labor practice charge at the same time they filed their motion to intervene and proffered 
their election objections, they would have at least had an opportunity to be heard by the Regional Director responsible for 
deciding whether or not to certify the UAW before the certification order issued. Moreover, to the extent that Congress 
permitted challenges to certifications at all, it specifically intended for such challenges to be channeled through the Board’s 
unfair labor practice process after the conclusion of the representation proceeding. See Boire v. Greyhound Corp., 376 U.S. 
473, 476-78 (1964); AFL v. NLRB, 308 U.S. 401,411-12(1940). In any event, this Court has made clear that the government 
cannot be held to have failed to provide procedural due process when it makes postdeprivation process available and the 
plaintiff elects not to avail himself of that process. See Tri-County Paving, 281 F.3d at 437-38. 
  
Nor is there merit to Appellants’ argument that the Board’s unfair labor practice process would have been inadequate because 
Appellants assertedly would have been precluded from “relitigating” the lawfulness of TBB’s conduct that they allege 
resulted in an “erroneous” certification. (Br. 34-36.) The no-relitigation rule would not have applied to Appellants; it is 
applicable to the “parties” to the election-the employer and the union. See 29 C.F.R. § 102.67(f) (“Failure to request review 
shall preclude such parties from relitigating, in any related subsequent unfair labor practice proceeding, any issue which was, 
or could have been, raised in the representation proceeding”) (emphasis added); St. Francis Hosp., 271 N.L.R.B. 948, 949 
(1984) ( Section 102.67(f)’s “prohibition against relitigation of representation issues ... applies to the parties-the employer 
and the union ...”) (italics in original). Appellants were not a party to the representation proceeding and were not permitted to 
raise the merits of the lawfulness of TBB’s conduct in that proceeding. Indeed, that is the heart of Appellants’ complaint in 
this litigation. Therefore, the no-relitigation rule would have had no application to them had they chosen to file an unfair 
labor practice charge.13 
  

II. 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003490591&pubNum=4637&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_4637_710
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992084478&pubNum=0000999&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992084478&pubNum=0000999&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=29CFRS102.19&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002141587&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_506_436
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS160&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964116205&pubNum=350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_350_799
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964116205&pubNum=350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_350_799
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124799&pubNum=780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_476
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124799&pubNum=780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_476
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002141587&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_506_437
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=29CFRS102.67&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984020430&pubNum=0001417&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1417_949
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984020430&pubNum=0001417&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1417_949
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=29CFRS102.67&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_ae0d0000c5150


Fred ASHLEY, et al., Appellants, v. NATIONAL LABOR..., 2007 WL 737420 (2007)  

 

 

 © 2014 Thomson Reuters. No claim to original U.S. Government Works. 10 

 

THE DISTRICT COURT LACKS SUBJECT MATTER JURISDICTION PURSUANT TO 28 U.S.C. § 1331 TO 
REVIEW THE BOARD’S DECISION NOT TO ENTERTAIN APPELLANTS’ ELECTION OBJECTIONS 

A. Congress Precluded Section 1331 Jurisdiction Over Board Decisions Made in Union Certification Proceedings 

“It is a fundamental precept of our constitutional structure that Congress may, in its discretion, grant, withhold, or otherwise 
limit the jurisdiction of the lower federal courts.” Wade v. Blue, 369 F.3d 407, 410 (4th Cir. 2004). When Congress elects to 
withhold jurisdiction from the federal district courts, they are divested of federal-question jurisdiction under 28 U.S.C. § 
1331 because “[a] general statute does not confer jurisdiction when an applicable regulatory statute precludes it.” Bd. of Trs. 
of Mem’l Hosp. v. NLRB, 523 F.2d 845, 846 (10th Cir. 1975); accord Int’l Sci. & Tech. Inst., Inc. v. Inacom Communications, 
Inc., 106 F.3d 1146, 1154 (4th Cir. 1997) (“§ 1331 is a general federal-question statute, which gives the district courts 
original jurisdiction unless a specific statute assigns jurisdiction elsewhere”) (italics in original). “By virtue of such a specific 
reference or assignment, Congress negates district court jurisdiction under § 1331.” ErieNet, Inc. v. Velocity Net, Inc., 156 
F.3d 513, 519 (3d Cir. 1998). 
  
The same principles apply to district court suits to review acts of certain administrative agencies. “The courts uniformly hold 
that statutory review in the agency’s specially designated forum prevails over general federal question jurisdiction in the 
district courts.” Media Access Project v. FCC, 883 F.2d 1063, 1067 (D.C. Cir. 1989). “A contrary holding would encourage 
circumvention of Congress’s particular jurisdictional assignment” and “would also result in fractured judicial review of 
agency decisions, with all of its attendant confusion, delay, and expense.” Owner-Operators Indep. Drivers Ass’n of Am., Inc. 
v. Skinner, 931 F.2d 582, 589 (9th Cir. 1991). 
  
It is beyond dispute that Congress intended for Board decisions in union certification proceedings to be unreviewable unless 
“they become the subject of a final NLRB order disposing of an unfair labor practice charge.” Perdue Farms, Inc. v. NLRB, 
108 F.3d 519, 521 (4th Cir. 1997). “The pertinent statutory language, legislative history and judicial decisions lead to the 
inescapable conclusion that Congress did not intend to permit immediate judicial review of Board decisions in union 
certification matters.” Greensboro Hosiery Mills, Inc. v. Johnston, 377 F.2d 28, 29-30 (4th Cir. 1967). “[E]ven when judicial 
review is permitted by the statute subsequent to certification and the Board’s finding of unfair labor practices, Congress 
decided to deliberately bypass the federal district courts.” Id. at 30. “This reflects a conscious policy judgment by Congress 
that the benefits of more immediate review are outweighed by the likelihood that the delays resulting from such review 
would frustrate the purposes of the NLRA.” Perdue Farms, 108 F.3d at 521. Accordingly, this Court has expressly 
acknowledged that federal district courts lack Section 1331 jurisdiction to review decisions of the Board. Inacom 
Communications, 106 F.3d at 1155; see also ErieNet, 156 F.3d at 519 (same).14 
  
Appellants assert that the district court has jurisdiction here pursuant to Section 1331 because they have alleged that the 
Board, in deciding not to entertain their election objections, violated their Fifth Amendment rights, and thus their claim 
“arises under” the Constitution within the meaning of Section 1331. (Br. 43-44.) Appellants are simply packaging their claim 
as “arising under” the Constitution in an attempt to circumvent the normal rule of no district court review of Board decisions 
in union certification matters. Yet, this Court has explained that “the district courts have only that jurisdiction that Congress 
grants through statute” and that the term “arising under” in Section 1331 “is narrower than the similarly defined 
constitutional power” articulated in Article III of the Constitution. Inacom Communications, 106 F.3d at 1153. “Because 
federal-question jurisdiction ultimately depends on an act of Congress, the scope of the district courts’ jurisdiction depends 
on that congressional intent manifested in statute.” Id. at 1153-54. 
  
It is clear that Congress intended to preclude district court jurisdiction in the precise circumstances of this case. In the 1947 
amendments to the NLRA, Congress specifically considered and rejected a proposed amendment that would have allowed 
employees to obtain direct review of union certifications. See H.R. Conf. Rep. No. 80-510, at 56-57 (1947). Indeed, this 
Court has specifically observed that “when Congress undertook to re-evaluate the effects of its labor policy, it elected to 
continue the limitations upon judicial review” and “rejected a House amendment which would have permitted any interested 
person to obtain review immediately after certification.” Greensboro Hosiery Mills, 377 F.2d at 31. This Court also noted 
that “Senator Taft, sponsor of the major amendments to the nation’s labor law, remarked that ‘such provision would permit 
dilatory tactics in representation proceedings.’ ” Id. (quoting 93 Cong. Rec. 6444). Thus, it would be “exactly contrary to the 
conclusion of Congress” to reverse the district court’s decision below and permit Appellants to obtain direct judicial review 
of the Board’s decision not to entertain their election objections simply by labeling their claim as “arising under” the 
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Constitution. Hughes v. Getreu, 266 F. Supp. 15, 18 (S.D. Ohio 1967).15 
  
Here, Appellants’ claim at bottom is a claim for direct district court review of the Board’s decision not to entertain their 
election objections. Accordingly, Appellants should not be permitted to bypass the limitations on judicial review prescribed 
by Congress. The cases Appellants rely on are clearly distinguishable and provide them no support. (Br. 44-45.) For example, 
in Duke Power Co. v. Carolina Environmental Study Group, Inc., 438 U.S. 59 (1978), the Supreme Court held that the 
federal district court had subject matter jurisdiction under Section 1331 to entertain a due process claim against the Nuclear 
Regulatory Commission challenging a certain provision of the Price-Anderson Act, 42 U.S.C. § 2210. However, Congress 
had not precluded direct review or assigned jurisdiction to another forum in the Price-Anderson Act like it has in the NLRA. 
Similarly, no federal statute divested the district court of jurisdiction in Bell v. Hood, 327 U.S. 678 (1946), United States v. 
Minor, 228 F.3d 352 (4th Cir. 2000), or in Hodges v. Shalala, 121 F. Supp. 2d 854 (D.S.C. 2000). Thus, “[i]n view of the 
language of the [NLRA], the clear and unambiguous congressional policy behind it and the teachings of the Supreme 
Court,... the district court was without jurisdiction to entertain this suit ....” Greensboro Hosiery Mills, 377 F.2d at 32. 
  

B. Appellants had Other Statutory Means Available to Protect Their Choice From Employer Interference and Have 

Failed to Show, as They Must, a Plain Violation of a Clear Constitutional Right 

Appellants’ reliance on cases suggesting that district courts could have jurisdiction in circumstances where the Board has 
violated a constitutional right is misplaced. (Br. 46-47.) The premise for Appellants’ argument is derived from dictum from 
the Second Circuit’s half-a-century-old decision in Fay v. Douds, 172 F.2d 720 (2d Cir. 1949), stating that a district court 
could have jurisdiction over an alleged constitutional violation not “transparently frivolous.” Id. at 723. The Supreme Court 
has never recognized such an exception and this dictum in Fay has been questioned by nearly every circuit that has had 
occasion to weigh-in on the issue, including the Second Circuit16 Indeed, this Court “previously considered Fay v. Douds and 
found it unpersuasive.” J.P. Stevens Employees Educ. Comm. v. NLRB, 582 F.2d 326, 329 (4th Cir. 1978) (citing Greensboro 
Hosiery Mills, 377 F.2d at 32). Specifically, this Court found Fay to be unpersuasive in circumstances where “[t]here was no 
plain violation of a clear constitutional or statutory limitation upon the conduct of the Board ....” Greensboro Hosiery Mills, 
377 F.2d at 32 (emphasis added). 
  
But even in those circuits which have assumed that district courts could have jurisdiction over constitutional claims arising 
from representation proceedings, there would be no subject matter jurisdiction here. In those circuits, constitutional claims 
are analyzed under the two-prong Leedom v. Kyne jurisdictional test applicable to allegations that the Board has violated the 
NLRA. See Squillacote v. IBT, Local 344, 561 F.2d 31, 39 (7th Cir. 1977); McCulloch v. Libbey-Owens-Ford Glass Co., 403 
F.2d 916, 917 (D.C. Cir. 1968). Under that framework, district court jurisdiction will lie only if (i) the plaintiff demonstrates 
a plain violation of a clear constitutional right and (ii) there are no other means available to protect that right. Leedom, 358 
U.S. at 190. Even assuming Appellants could satisfy the first prong, a point we dispute below, there would be no jurisdiction 
here because, as discussed above, the Board’s unfair labor practice process prescribed by Congress was available to remedy 
the alleged employer misconduct.17 Thus, the absence of federal district court jurisdiction here, unlike in Leedom, does not 
mean “a sacrifice or obliteration” of Appellants’ rights because there were other means within Appellants’ control “to protect 
and enforce” those rights. Leedom, 358 U.S. at 190. Appellants just chose not to use those means. 
  
Moreover, the Complaint falls short of showing a plain violation of a clear constitutional right. Under the first prong of 
Leedom, Appellants must show “a plain violation of right, even when the right is based on the Constitution rather than the 
statute[,]” Squillacote, 561 F.2d at 39, and Appellants’ asserted constitutional claim “must be strong and clear.” McCulloch, 
403 F.2d at 917. “A mere allegation in the complaint that the Board has violated the [Constitution] does not confer 
jurisdiction. The violation must be proved.” Lawrence Typographical Union v. McCulloch, 349 F.2d 704, 707 n.3 (D.C. Cir. 
1965). In order to state a valid procedural due process claim, Appellants must demonstrate that the Board deprived them of a 
legally cognizable “liberty” and/or “property” right and that the deprivation was done “without due process of law.” See 
Tri-County Paving, 281 F.3d at 436. 
  
As a preliminary matter, the cases relied on by Appellants do not support Appellants’ assertion that the Constitution protects 
employees from being compelled into an agency relationship with a labor organization against their will. (Br. 22.) Rather, 
they held only that compulsory union membership or financial support implicates the constitutional rights of dissenting 
employees. For example, in Abood v. Detroit Board of Education, 431 U.S. 209, 222, (1977), the associational right 
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identified by the Supreme Court was not a right of dissenting employees to be free from union representation so that they 
might contract individually with their employer, but rather the right to be free from certain compulsory payments to the 
union. Likewise, in NLRB v. Granite State Joint Board, 409 U.S. 213, 216 (1972), the Supreme Court held that dissenting 
employees have an associational right to resign from union membership so as to be free from punishment for violating 
internal union rules, not a right to opt out of union representation altogether. Similarly, in Communications Workers of 
America v. NLRB, 215 F.2d 835, 838 (2d Cir. 1954), the Second Circuit held only that dissenting employees have an 
associational right to resign from union membership.18 
  
Indeed, we note that in Virgin Atlantic Airways, Ltd. v. NMB. 956 F.2d 1245, 1251-52 (2d Cir. 1992), the Second Circuit 
rejected the argument of employees opposed to union representation that their constitutional right to free association was 
infringed upon when the National Mediation Board compelled them into an agency relationship with a union which they 
asserted was chosen by less than a majority of employees. The Second Circuit reasoned that “[t]he First Amendment right of 
free association has never been held to mandate ‘majority rule’ in the labor relations sphere” and that if the right to free 
association “did protect individuals from being represented by a group that they do not wish to have represent them, it is 
difficult to understand why that right would cease to exist when a majority of the workers elected the union.” Id.19 
  
Nor have Appellants clearly shown, as they must in order to state a plain violation of a constitutional right, that the Board 
failed to provide them with “due process of law.” Congress not only deliberately crafted the NLRA to preclude direct judicial 
review of representation proceedings, but it also “entrusted the Board with a wide degree of discretion in establishing the 
procedure and safeguards necessary to insure the fair and free choice of bargaining representatives by employees.” NLRB v. 
A.J. Tower Co., 329 U.S. 324, 330 (1946). In A.J.Tower, the Supreme Court held that it was within the Board’s discretion to 
bar post-election challenges to a voter’s eligibility “even where it subsequently is ascertainable that some of the votes cast 
were in fact ineligible and that the result of the election might have been different had the truth previously been known.” Id. 
at 333. Given that the Board’s unfair labor practice process is available to employees to protect their choice from 
interference, the Board’s post-election objection policy that Appellants attack here, like the Board’s post-election challenge 
policy at issue in A.J. Tower, is “a justifiable and reasonable adjustment of the democratic process,” even though it “does not 
pretend to be an absolute guarantee that only those votes will be counted which are in fact [free from coercion].” Id. 
  
Indeed, there are other court-approved Board proceedings that can result in Board orders authorizing a union to be the 
exclusive bargaining representative in circumstances where the affected employees have no guaranteed opportunity to 
express their individual choice about, or objection to, union representation. See NLRB v. Bums Int’l Sec. Servs., Inc. 406 U.S. 
272, 278-79 (1972) (holding that the representative of the predecessor’s employees can become the exclusive representative 
of the successor’s employees, including those who were not employed by the predecessor and had no opportunity to vote for 
or against union representation); NLRB v. Gissel Packing Co., 395 U.S. 575, 610 (1969) (holding that in certain 
circumstances the Board may order, as a remedy to violations of the Act, an employer to recognize and bargain with a union 
as the exclusive representative of the employer’s employees even though no Board election is held to permit each affected 
employee to express their individual choice about union representation). 
  
Against this backdrop, it is apparent that Appellants have failed to clearly show that they are entitled to procedural 
protections in addition to that which Congress considered adequate to protect employees’ Section 7 rights to refrain from 
collective bargaining. 
  

CONCLUSION 

For the reasons stated above, the Board respectfully requests that this Court affirm the Order and Judgment of the district 
court dismissing Appellants’ Complaint for lack of standing and subject matter jurisdiction pursuant to Rule 12(b)( ) of the 
Federal Rules of Civil Procedure. 
  

Footnotes 
 
1 
 

Cites to “JA” refer to the parties’ Joint Appendix filed by Appellants. 
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2 
 

TBB is a wholly owned subsidiary of Freightliner LLC. (Compl. ¶ 30, JA 16.) 
 

3 
 

Pursuant to the Board’s Casehandling Manual, “[m]otions to intervene made by employees or employee committees not purporting 
to be labor organizations should be denied.” NLRB Casehandling Manual Part Two Representation Proceedings § 11194.4, 
available at http:// www.nlrb.gov/Publications/Manuals/. 
 

4 
 

A majority of the Board granted Appellants’ request to appeal and denied the appeal on its merits because Appellants had not 
shown collusion by the parties to deprive them of their rights protected by Section 7 of the Act, 29 U.S.C. § 157, or other special 
circumstances to warrant their intervention in the representation proceeding. 
 

5 
 

See also Farhat v. Jopke, 370 F.3d 580, 596 (6th Cir. 2004); Alvin v. Suzuki, 227 F.3d 107, 116 (3d Cir. 2000); Cotton v. Jackson, 
216 F.3d 1328, 1330-31 (11th Cir. 2000); Ali v. Reno, 22 F.3d 442, 449 (2d Cir. 1994): Rathjen v. Litchfield, 878 F.2d 836, 839-40 
(5th Cir. 1989); United States v. Charles George Trucking Co., 823 F.2d 685, 690-91 (1st Cir. 1987); Riggins v. Bd. of Regents, 
790 F.2d 707, 711-12 (8th Cir. 1986); Correa v. Nampa Sch. Dist. No. 131, 645 F.2d 814, 816-17 (9th Cir. 1981). 
 

6 
 

Many of the cases cited herein employed a waiver analysis to preclude a plaintiff who fails to use the procedures available to him 
from later bringing a procedural due process challenge. But the precise legal theory is immaterial because whether the issue is 
analyzed under the doctrine of standing or the doctrine of waiver, “the basic reasoning is the same: Plaintiff has not taken 
advantage of the procedural processes offered to him, therefore he has not been harmed one way or another by such processes and, 
accordingly, cannot challenge them on due process grounds.” Shavitz, 270 F. Supp. 2d at 711 n.8. 
 

7 
 

While Appellants complain that they were compelled into an agency relationship with the UAW against their will (Br. 11), that is 
true of all certifications where the union does not enjoy unanimous employee support, see, e.g., Brooks v. NLRB, 348 U.S. 96, 103 
(1954), and, in any event, it is not the reason why Appellants allege that this certification was “erroneous.” 
 

8 
 

Pursuant to the Board’s Rules and Regulations, “[t]he investigation of an alleged violation of the National Labor Relations Act is 
initiated by the filing of a charge ...” 29 C.F.R. § 101.2. “A charge that any person has engaged in or is engaging in any unfair labor 
practice affecting commerce may be made by any person.” 29 C.F.R. § 102.9. “The term ‘person’ includes one or more individuals 
...” 29 U.S.C. § 152(1); 29 C.F.R. § 102.1. 
 

9 
 

As later explained herein, pp. 26-30, the Board disputes that Appellants were “injured” because Appellants have not demonstrated 
that they “suffer[ed] an invasion of a legally protected interest ....” Friends of the Earth, Inc. v. Gaston Copper Recycling Corp., 
204 F.3d 149, 154 (4th Cir. 2000) (en banc). 
 

10 
 

For the same reasons, Appellants cannot now argue that they did not receive “due process of law.” (Br. 24-31.) “In order to state a 
claim for failure to provide due process, a plaintiff must have taken advantage of the processes that are available to him or her....” 
Alvin, 227 F.3d at 116 (emphasis added). Accordingly, Appellants cannot create a due process claim by ignoring available 
procedures and then arguing that the Constitution requires greater procedural protection than what was available to them. See 
Santana, 359 F.3d at 1244. 
 

11 
 

Appellants’ concerns about the absence of judicial review should the General Counsel refuse to issue complaint would also apply if 
their election objections had been considered and found to be without merit. Yet Appellants assert that that procedure would be 
adequate. 
 

12 
 

To the extent that the evidence supported Appellants’ claim that TBB unlawfully assisted the UAW, the filing of an unfair labor 
practice charge alleging that TBB violated Section 8(a)(2) could have resulted in the Board setting aside the certification. See 
Lunardi-Cent. Distrib. Co., Inc., 161 N.L.R.B. 1443, 1444-45 (1966). 
 

13 
 

Pittsburgh Plate Glass Co. v. NLRB, 313 U.S. 146 (1941), and each of the other cases cited by Appellants (Br. 34-36) are 
distinguishable because they all involved attempts by either the employer or the union to relitigate an issue that it had argued or 
that it could have argued in the prior representation proceeding to which it was a party. 
 

14 
 

The Supreme Court has recognized exceptions to this rule in only two narrow and extraordinary cases, neither of which is 
applicable here. “Both of these cases involved exceptional factual situations of such urgency as to warrant the overriding of the 
congressional policy against such immediate review” in federal district court. Greensboro Hosiery Mills, 377 F.2d at 31. One 
exception is limited to cases raising questions of national interest with international implications and is not even arguably 
applicable to these facts. See McCulloch v. Sociedad Nacional, 372 U.S. 10 (1963). The other exception is limited to cases where 
the Board clearly violates a mandatory provision of the Act and there are no other means of remedying the violation. See Leedom v. 
Kyne, 358 U.S. 184 (1958). 
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Indeed, the Supreme Court has repeatedly rejected such veiled attempts to obtain direct judicial review of agency action where 
Congress has precluded it. For example, in Heckler v. Ringer, 466 U.S. 602 (1984), the Supreme Court rejected Medicare 
claimants’ argument that the district court had jurisdiction under Section 1331 to hear their procedural claims against the 
Department of Health and Human Services because “at bottom” the claims sought review under the Medicare Act and the 
claimants could not circumvent the judicial review procedures of the Medicare Act simply by packaging their claims as a challenge 
to the agency’s procedures. Id. at 614-15. Similarly, as the Supreme Court itself explained in Heckler “the Court rejected the 
argument that the claimant in [Weinberger v. Salfi, 422 U.S. 749 (1975)] could bring his constitutional challenge to a Social 
Security Act provision in federal court pursuant to § 1331 because the claim was ‘arising under’ the Constitution, not the Social 
Security Act.” Id. at 622. 
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See NLRB v. Interstate Dress Carriers, Inc., 610 F.2d 99, 107 (3d Cir. 1979); Blue Cross & Blue Shield v. NLRB 609 F.2d 240, 
244-45 (6th Cir. 1979); Herald Co. v. Vincent, 392 F.2d 354, 359 (2d Cir. 1968); Utica Mut. Ins. Co. v. Vincent, 375 F.2d 129, 134 
(2d Cir. 1967); Boire v. Miami Herald Publ’g Co., 343 F.2d 17, 21 (5th Cir. 1965). 
Two Circuits have expressed disagreement with Florida Board of Business Regulation v. NLRB, 686 F.2d 1362 (11th Cir. 1982), 
relied on by Appellants. (Br. 46.) See NLRB v. Cal. Horse Racing Bd., 940 F.2d 536, 539 n.2 (9th Cir. 1991); N.Y. Racing Ass’n, 
Inc. v. NLRB, 708 F.2d 46, 57 n.6 (2d Cir. 1983). It is also distinguishable because there the State of Florida was contesting the 
Board’s statutory authority to regulate the jai alai industry; it was not seeking district court review of a Board decision made in a 
normal union certification proceeding plainly within the Agency’s statutory jurisdiction. 
 

17 
 

As the Supreme Court has clarified, “central to our decision in [Leedom] was the fact that the Board’s interpretation of the Act 
would wholly deprive the union of a meaningful and adequate means of vindicating its statutory rights.” Bd. of Governors of the 
Fed. Reserve Sys. v. MCorp Fin. Inc., 502 U.S. 32, 43 (1991) (emphasis added). 
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It should be noted that the applicable state law already protects Appellants from being forced to become members of the UAW or 
from paying union dues or other fees to the UAW against their will. See N.C. Gen. Stat. §§ 95-80, 95-82; 29 U.S.C. § 164(b). 
Thus, even after certification of the UAW, Appellants “are not members of the UAW and do not support UAW representation.” 
(Compl. ¶ 29, JA 16.) 
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Cf. Prof’l Cabin Crew Ass’n v. NMB, 872 F.2d 456, 463 n.4 (D.C. Cir. 1989) (“We have carefully considered appellant’s 
contention that the inclusion of the former strikers [as eligible voters] violated the current workers’ First Amendment and due 
process rights. We find the argument totally without merit, and need spend no time refuting it”) (emphasis added). 
 

 
End of Document 
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1 Employee-Intervenors note that Volkswagen, the UAW’s “neutral” partner, does
not see “any basis for the Motions to Intervene to be granted,” further lending support for
the notion that it will not oppose the UAW’s objections and will offer no defense of the
February 12-14 election result.

UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

REGION 10
_____________________________________________

VOLKSWAGEN GROUP OF AMERICA, INC.
(Employer),

and

INTERNATIONAL UNION, UNITED Case No. 10-RM-121704
AUTOMOBILE, AEROSPACE &
AGRICULTURAL IMPLEMENT
WORKERS OF AMERICA (UAW)

(Union),
and

MICHAEL BURTON et alia
(Employee-Intervenors).

_____________________________________________

REPLY MEMORANDUM IN SUPPORT OF MOTION TO INTERVENE

Pursuant to § 102.65 of the NLRB’s Rules and Regulations and the Administrative

Procedures Act, 5 U.S.C. § 554 et alia, Michael Burton, Michael Jarvis, David Reed,

Thomas Haney and Daniele Lenarduzzi (“Employee-Intervenors”) hereby file this reply

memorandum in support of their Motion to Intervene and in response to the opposition

filed by the UAW on March 6, 2014.1

First, the UAW argues that the Employee-Intervenors have no standing to

intervene because employees are not parties to an RM proceeding. Of course the



2

Employee-Intervenors are not already parties to these proceedings. That is precisely why

they seek to intervene. If they are allowed to intervene, they will become parties with

standing to participate in these proceedings. See NLRB Rules & Regs. § 102.65(b) (an

“intervenor shall thereupon become a party to the proceeding”).

Indeed, the UAW’s argument was rejected by the Board over 60 years ago in

Belmont Radio Corp., 83 N.L.R.B. 45, 46 n.3 (1949). That case involved employees also

attempting to intervene in an election proceeding. The Board dismissed the argument that

“Intervenors had no standing to file exceptions in this case because they are not parties to

the proceeding” because “[t]he Intervenors acquired the status of parties when the Board

in its discretion permitted them to intervene.” Id. The same will be true if the Employee-

Intervenors are allowed to intervene in this case to protect their rights and interests.

Second, the UAW misrepresents the Employee-Intervenors’ position by arguing

that they seek to intervene to argue that Volkswagen unlawfully assisted the UAW, which

is more properly the subject of an unlawful labor practice charge. This not only is untrue,

but is the opposite of the truth. The Employee-Intervenors do not want to intervene to

prove that unlawful conduct occurred in the election, but rather that unlawful conduct did

not occur and that the election is not tainted. As they stated in their motion to intervene:

The Employee-Intervenors will: a) offer evidence in rebuttal to that presented by
the UAW in support of its objections, including evidence about Volkswagen’s
consistent and public disavowal of the statements by government officials upon
which the UAW’s objections are based; b) cross-examine witnesses at any hearing
held by Region 10, in order to create a complete record for the Board to consider;
and c) present legal arguments counter to those presented by the UAW.



2 Ashley was also wrongly decided on its own merits because the possibility that an
unfair labor practice charge could overturn the results of a tainted certification election
sometime in the distant future did not excuse the Board’s failure to provide the employees
with an opportunity to be heard prior to the union’s certification as their representative.

3

Employee-Intervenors’ Mot. to Intervene, 10.

Moreover, the Employee-Intervenors obviously cannot defend the results of the

election with unfair labor practice (“ULP”) charges, which is all they seek here. This

situation is the opposite of that presented in Ashley v. NLRB, 255 Fed. Appx. 707 (4th Cir.

2007), where employees attempted to intervene to argue that election results should be

overturned due to wrongful employer and union conduct. In Ashley, it was at least

conceivable that a successful ULP charge could eventually work to overturn the election

that those employees lost.2 Here, by contrast, a successful ULP charge alleging that

Volkswagen wrongfully assisted the UAW would do nothing to defend (or reinstate) the

February 14 election result rejecting UAW representation. If anything, such a ULP charge

would have only the opposite effect. The Employee-Intervenors simply cannot defend the

election’s results with ULP charges, but only through permission to participate in these

proceedings.

Third, the UAW’s brief supports the Employee-Intervenors’ position because the

UAW intends to offer testimony and documents, and to subpoena testimony and

documents from other parties, to support its objections. UAW Br., 9 n.2. Again, the

Employee-Intervenors seek intervention to cross-examine the UAW’s witnesses and to
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offer evidence and arguments rebutting the UAW’s case. See Mot. to Intervene, 10. Given

that the UAW’s partner, Volkswagen, will not perform this function, it is imperative that

the Employee-Intervenors be allowed to participate. Otherwise, the Region and Board

will receive only a truncated and one-sided presentation of evidence.

In short, because the UAW and Volkswagen are colluding, no current party to

these proceedings will defend the outcome of the election and the rights and interests of

employees opposed to UAW representation. The Employee-Intervenors must be permitted

to intervene to protect their interests and to ensure that the Board has a complete record to

adjudicate the UAW’s objections.

Respectfully submitted,

/s/ Glenn M. Taubman
___________________________
Glenn M. Taubman
William L. Messenger
John N. Raudabaugh
c/o National Right to Work Legal
Defense Foundation
8001 Braddock Road, Suite 600
Springfield, VA 22160
(703) 321-8510
(703) 321-9319 (fax)
gmt@nrtw.org
wlm@nrtw.org
jnr@nrtw.org
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CERTIFICATE OF SERVICE

I hereby certify that true and correct copies of the foregoing Reply Memorandum

were served on Region 10 via NLRB e-filing, and via e-mail to:

Michael Nicholson, Esq.
International UAW
800 East Jefferson Ave.
Detroit, MI 48214
Mnicholson@uaw.net

Michael Schoenfeld, Esq.
Stanford Fagan, LLC
191 Peachtree St., NE, Suite 4200
Atlanta, GA 30303
MichaelS@sfglawyers.com

Steven M. Swirsky, Esq.
Epstein, Becker & Green
250 Park Ave.
New York, NY 10177
sswirsky@ebglaw.com

Maury Nicely, Esq.
Phillip B. Byrum, Esq.
Evans Harrison Hackett PLLC
835 Georgia, Avenue, Suite 800
Chattanooga, TN 37402
mnicely@ehhlaw.com
pbyrum@ehhlaw.com

this 7th day of March, 2014.

/s/ Glenn M. Taubman
________________________
Glenn M. Taubman
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This copy is for your personal, non-commercial use only. To order presentation-ready copies for distribution to colleagues, clients or
customers, use the Reprints tool at the top of any article or visit: www.reutersreprints.com.

Second group files to keep UAW from reversing VW
plant vote
Fri, Feb 28 2014

By Bernie Woodall
Feb 28 (Reuters) - An anti-union group representing workers at Volkswagen AG's Chattanooga, Tennessee plant on Friday moved
to undercut a United Auto Workers challenge of an election in which the union failed to organize the factory, the second such action
this week.
Southern Momentum, an anti-UAW group overseen by a Chattanooga attorney, filed to intervene in the UAW's objection to the
election results to the National Labor Relations Board.
In their petition to the NLRB, the workers asked to intervene in the UAW's appeal, saying the union and VW are in collusion to bring
unionization to the Chattanooga plant.
The NLRB will consider the UAW's appeal of the Feb. 12-14 election, which the union lost by a 712-626 vote. The union claimed in
its objection to the vote that outside interference and what it characterized as intimidation led by politicians such as Republican U.S.
Senator Bob Corker of Tennessee improperly influenced worker-voters.
A news release from Southern Momentum said that if Volkswagen officials do not respond to the UAW's objection, which the group
said appears to be the case, then "appropriate arguments against the objections and in favor of upholding the election results may
not be presented."
Similar wording was included in a petition filed on Tuesday by the National Right to Work Foundation and five anti-UAW workers at
the plant, also seeking to be heard by the NLRB when it considers the UAW's objections to the election.
The UAW has until March 7 to present evidence to the NLRB's regional headquarters in Atlanta backing up its case.
Southern Momentum was established as a non-profit group last month in order to represent workers opposing UAW representation
at the Chattanooga VW plant.
Maury Nicely, a pro-management labor attorney based in Chattanooga, represents the group.
Nicely said in an interview earlier this month that he led fundraising for Southern Momentum, which in late January and early
February raised money "in the low six figures" from Chattanooga area businesses and individuals.
Nicely said the money was not raised by anti-UAW workers at the plant. He said the funds paid for anti-UAW T-shirts and fliers
handed out by workers at the plant, as well as local newspaper advertisements.
Nicely said the Southern Momentum group is "on a parallel track" with the National Right to Work Foundation but said the two
groups are not working together. (Reporting by Bernie Woodall; Editing by Jonathan Oatis)

© Thomson Reuters 2014. All rights reserved. Users may download and print extracts of content from this website for their own
personal and non-commercial use only. Republication or redistribution of Thomson Reuters content, including by framing or similar
means, is expressly prohibited without the prior written consent of Thomson Reuters. Thomson Reuters and its logo are registered
trademarks or trademarks of the Thomson Reuters group of companies around the world.
Thomson Reuters journalists are subject to an Editorial Handbook which requires fair presentation and disclosure of relevant
interests.
This copy is for your personal, non-commercial use only. To order presentation-ready copies for distribution to colleagues, clients or
customers, use the Reprints tool at the top of any article or visit: www.reutersreprints.com.
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Walter Orechwa 
Chief Executive Officer
Projections, Inc. 
Award-Winning 
Employee Communication Experts
877-448-9741 Ext. 213

 
Create A Better Leader 
Effective Online Leadership Training

Get Union Proof 
Powerful Labor Relations Resources

From: mailer@infusionmail.com [mailto:mailer@infusionmail.com] On Behalf Of Walter Orechwa
Sent: Wednesday, March 05, 2014 7:31 AM
To: 
Subject: The Fascinating TRUE story behind the UAW's Campaign to Organize VW
 

Having trouble viewing this email? Click here

March 5, 2014

Dear _________,
 
Whenever something this big happens, there are plenty of opinions to go around. In the case of 
the UAW's 2-year organizing campaign at Volkwagen's plant in Chattanooga, TN, that's been 
taken to an extreme.
 
As one of the resources VW's employee group, Southern Momentum, called on, 
Projections'Union Proof team got an inside look at what truly transpired. It's a fascinating story, 
and really, one every labor relations professional should know. From politicians to the neutrality 
agreement, and the fact that it was just 9 days from petition to election, the details of this story 
will be discussed and referenced for years to come.
 
 

> Download The Case Study Now
 

 
 
I hope you enjoy the Case Study, and as always, if you or __________ need employee 
communication assistance at any time, please don't hesitate to to contact us.
 

 
 
 
 
 

 
 
 
 

 
 
 

 

If you no longer wish to receive our emails, click the link below: 
Unsubscribe
Projections, Inc. 3264 Medlock Bridge Road Norcross, Georgia 30092 United States (877) 448-9741

	  
	  

From: Michael Nicholson <mnicholson@uaw.net>
Subject: Fwd: Projections VW UAW Case study 3/5/14

Date: 12 March 2014 11:32:53 EDT
Bcc: Michael Nicholson <mnicholson@uaw.net>
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Case Study: VOLKSWAGEN AND THE UAW

Compíled By the Team at UnionProof .com



On Valentine,s Day,2O!4,the UAW lost an historic representation election at Volkswagen's Chattanooga,

Tennessee plant, Despitå what was possibly the most hospitable employer in UAW organizing history, 89% of

the 1,600 VW workers voted: 7t2Io 626 against unionization, (http://wapo,st/MVG2Uz)

UAW he vote was usion, After all, Volkswagen gave the UAW access to

empl agreement would not fight unionization. The UAW spent more

than atãO Ss m¡ll¡ oyees pushed back against the UAW themselves,

ultim ization altog lYlM6hdvg )

To fully understand this pivotal (at least for the uAW) campaign, it's important to get some background on

both Volkswagen and the UAW'

How We Got Here: Volkswagen Group of America in chattanooga

With the exception of a decade of manufacturing by Rolls-Royce in the 1920's, Volkswagen was the first foreign

manufacturerto build their product in the uniteã siates, But sales of Volkswagen's us-built cars plummeted

between 19g0 and i.985, and in 1988, Volkswagen's last US assembly facility inlilestmoreland PA shut it's

doors. But other foreign manufacturers had been paying attention, and began followingthe Volkswagen

model, Companies likã Honda (first US plant in L982) and Toyota (first US plant in 1988) began production in

union-free facilities across the tountry, (The only forei ¡n automaker in the u.s' that is unionized is a Mitsubishi

Motors assembly plant in lllinois')

!
Ð
o
m
f.ì

õz
u¡
F
m
UI
oc
Ðn
m

-

-Z
I

0z!a
o
o;ll
o
3

t'ù$S

11' 
rt6

20 Years later, sales resurged, and in
2009, Volkswagen decided to resume
US-based production in Chattanooga
TN, When the Chattanooga plant began

roduction in early 201.1, it marked the
rst time Volkswagens had been built
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on American soil since 1988
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Àu0ú€1 "í, 
âôOg The UAW tried to stoP Volkswagen,

claiming that the Chattanooga

R(f)rrì ?l I I
project's application for a temporary
Foreign-Trade Zone manufacturi ng

authority would place domestic auto

manufacturers and suppliers at a competitive disadvantage'

authority would
economy. (Reme

Any potential increase in income and employment in Chattanooga resulting from such

come at the greater expense of lost income and employment elsewhere in the domestic

mber UAW iia major siockholder in two of VW's biggest competitors, GM and Chrysler)

( http ://bit. lylLm 1zh gH )

But Volkswagen moved forward and production began in April or 207!

Volkswagen invested 51 billion into building
the plant, awarding 5:Zg m¡ll¡on in local

construction contracts and another $307
million in annual supplier contracts, This

created 9,500 jobs at those supplier
companies and by MaY of 2Ot2,Ihe
3,200 employees at the Volkswagen plant
celebrated the manufacture of their I'00,000Ìh

Passat. The facility has brought S12 Billion in
income growth to Tennessee and has added

S1.4 billion in total state tax revenues.
(http://bit.lyl1ftqKxz) By May of 2014,
Volkswagen employees in Chattanooga will
manufacture their 300,000th car.
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How We Got Here: The United Auto Workers

Back in 1979, the UAW boasted 1,5 million members. Today, they
can barely claim 40O,0OO among their ranks(a 75% decline). The

UAW's Volkswagen effort was not just another organizing campaign

but what the union hoped would be the start of a trend that would
save their struggling union, (http://politi.colNNGdT4)

As employees at VW Chattanooga turned out the l'00,000th Passat

in May of 2012,. the UAW knew it was time to come calling. VW

seemed liked the perfect target: German-owned, with every plant in
Europe belonging to the powerful steelworker's union lG Metall and

operating with a Works Council,

An Aside: Context and US Labor Law

For those unfamiliar with the concept, a "works council" is

established by plant employees, but paid for by the employer to
negotiate factory-specific conditions, such as bonuses, daily work
hours and codes of conduct. Bargaining for wages and benefits is
done by a n industry-level union. (http://bit.ly/1hq1Nto)

The German model of dual representation -- with an industrywide union and plant-level works councils

negotiating workplace terms of employment -- is inconsistent w¡th U,S. law, The National Labor Relations Act

r"qìirut that the'employer negotiate terms and conditions of employment with the workers' union as their

exclusive bargaining representative. This basically stops the establishment of works councils altogether. (ln

a j.994 case (NOS, 92-4129,93-1169) involving Electromation lnc., the NLRB, building on a L959 Supreme

Couft ruling irulnA ur. Cabot Carbon Co. - 360 U,S. 203), found that the law prohibits the creation of any

employer-alsisted organ that engages in bilateral communications with employees on wages, hours or working

conditions, (http://bloom, bgl1cmAU hK)

ln the case of VW, the union (lG Metall) has unique management powers over the German company, and union

officials who can make good on either their threat or promise have arguably the same powers as management'

It should be noted thatlG Metall holds severalseats on Volkwagen's supervisory board, the equivalent of a

board of directors and they have made establishing a Chattanooga works council a high priority.

( http://bit. ly / Lf 6yw5z)

lronically, the AFL-CIO has opposed legislation, such as the Team Act of 1995, which would have expanded

the permitted scope of employee-involvement committees and increased employer-employee collaboration,
( http ://bit, lyl1n HvD H D)

And Now, Back to the Campa¡gn...

The UAW's strategy to organize a foreign automaker in the U,S. was already underway with Daimer AG

(Mercedes-Benz) factory in Alabama and a global Nissan campaign. Once the UAW conquered VW, they

were hopeful that, like dominioes, KlA, Toyota, Honda, Nissan, Hyundai and BMW would fall to the United

Autoworkers as well.

After months of typical UAW ground work and investigation into Volkwagen (but with very little progress in

gaining employee support), the UAW decided on a different approach: to start a U.S, works council, with the

UAW as the union of choice... even though such an arrangment is prohibited by U'S, law.

lnMarch of 2OL3,BertholdHuber,Presidentof theGermanVolkswagenunion, lGMetall issuedaletter in

support of the UAW's representation of the Chattanooga workers, (http://bit,ly/1bFMAT7) His letter caught

the attention of the leaders of the National Right to Work Legal Defense Foundation, who said they were

concerned that United Auto Workers officials were pressuring Volkswagen to "cut backroom deals" that would

force unwilling employees into the union ranks, (http://bit,ly/1chvlR7)
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"lf we don't organize these
transnattonals. I don't think
there's a long-term future for the
UAW-lreallydon't,"

-Bob King, UAW President, 2011
(http :/ /bit. ly/ 1 cRon U o)



ln May, lG Metall circulated a brochure to VW
employees, asking them to get involved, "sign
up", and Join the Leadership Council.

ln June, Stephan Wolf, a high-ranking labor
leader who sits on VW's supervisory board told
a German news agency/ "We will only agree to
an expansion of the site or any other model
contract when it is clear how to proceed with
the employees' representatives in the United
States," This meant that Volkswagen's board
wouldn't authorize the addition of a second
assembly line at the Chattanooga plant - or
ANY new product - until the plant joined the
works council that represents all of VW's other
assem b ly faci I ities. ( http ://bit, lyl1ft B¡fV)

By September of 2013, Gary Casteel, region al director for the UAW, said that a majority of VW's 1,600 eligible
workers had signed cards that included a statement about
wanting to join Volkswagen's Global Works Council, in support of
a cooperative and collaborative relationship with the company.
Casteel also stated that the cards were as legally binding as an

election by the employees. (http://bit,lyllnHnfba)

President of Volkswagen America Jonathan Browning addressed

the possibility of unionization at the local plant, saying that
company leaders were looking for an "innovative solution" to the
situation, in which "employees can have a strong voice locally and

globally."

"We've been very clear that the process has to run its course," he

said, when asked about negotiations between VW and United Auto
Workers leaders. "No decision has been made. lt may or may not
co ncl u de with thi rd-pa rty rep resentation." ( http ://bit' ly/1ft BYls)

Note; VW fired Browning in December, stating that he was leaving
the company "for personal reasons and returning to the U.K." with
no mention about his public opposition to the UAW'

(hnp://usat,lyl1bzKEDP)

Toward the end of September, eight Volkswagen employees in Chattanooga filed federal charges with the
NLRB, alleging that UAW representatives misled and coerced them to "forfeit their rights in what is now a 'card

check' unionization drive," The charges stated that UAW organizers told VW workers that a signature on the
card was to call for a secret ballot election, The employees also alleged other improprieties in the card check

process, such as using cards that were signed too long ago to be legally valid. (http://bit.ly/lmoTOPM)

Mark Mix, president of the National Right To Work Foundation, said the UAW was hoping to avoid an election,

which he said would have taken a basic right away from the workers, The Foundation agreed at this point to
assist with legal representation for the employees, (http://reut'rs/lcRuXdw)

"lt just shows you what three years of soft pressure can do," said Chattanooga attorney Maury Nicely, who
specializes in labor and employment. "They never staged big press conferences. They quietly worked with a

company that's willing to be neutral. lf you think that just staying quiet and neutral will make the union get

tired and go away-it won't." (http://bit.ly/1.fb0DPv)
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"We had some issues with the
local management but those have
been resolved. The notion that
Southern workers do not want a

union is false,"

UAW President Bob Kíng
(http: / /bit.ly/ 1 ol ryG r)



Employees Start their Own Campaign To Push Back

As it became evident that the UAW wasn't leaving and that VW wasn't going to oppose the organizing effort,
Volkswagen employees set up a website: No2UAWcom, as well as a FaceBook page, in an effort to now reach

out to all concerned VW team members, (http://on,fb.me/ljxeCzl)

Within just a few days, and without assistance from VW, these employees obtained more than 600 signatures
from their co-workers on a petition stating their opposition to unionization,
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Eloction reeullr are ln.

Thank you to everyone for your hard work and reslirstlon
that wB don't need the UAWto havg a voloe,

I12-526 aga¡nst th6 UAW.

Employees Call for the Right To Vote

ln October, Bernd Osterloh, head of VW's global works council, said in a statement that forming a council was

important if the Chattanooga plant wanted to produce other VW cars, and that he would keep talking with the
UAW This statement alone could either be construed as a threat if employees wished to remain union-free, as

well as a promise should employees choose to unionize.

ln either case, if this type of statement was uttered by a member of management (U,S.) during a union
organizing campaign, the statement would likely be construed by the NLRB as coercively interfering with
employees' rights and, as a result, an unfair labor practice,

When Osterloh's comments reached the plant, four more workers filed another charge with the NLRB, alleging
statements by German VW officials were illegally coercing employees into UAW representation, (http://bit,
lylLjxh kVx)

Both sides are seeking to be conciliatory, UAW President
Bob King said he realizes that any deal has to work "for oLlr

employers," Volkswagen, meanwhile, is aiding the UAW's
effort to represent the workers in wage and benefits
bargaining in return for a promise the union will cede its
authority to a German-style "works council."

l\lote; ln Germany, union aftiliation isn't required for
employees to form worker councils, says Gary Chaison, a

labor law professor at Clark University in Worcester, MA,
The tactic of organizing employees into worker councils
could help the UAW increase membership.
( htt p :// bit, ly / Lf 6ywsz)

At this point, the Chattanooga employees began pushing for a secret ballot election, The UAW opposed this
course of action, saying that a card check would eliminate the need for a more formal and divisive vote and
allow the union and VW to represent the workers using an "innovative model" that would be a milestone in
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the union's long-running effort to organize foreign-owned auto plants," (http://reut.rs/1dE9aKK)

UAW President Bob King, referring to outside nonunion groups that would likely pit workers against each other,

said,'An election process is more divisive. ldon'tthinkthat's in Volkswagen's best ¡nterests, ldon'tthink
that'sinthebestinterestsofTennessee, lftheywantto,,,recognizeusbasedonmajority, lthinkthatisthe
quickest, most effective way," he added, noting that the UAW has taken a similar approach with hundreds of
other companies in the United States." (http://bit,lyllgwozgFl

n January, Officials with the National Labor Relations Board recommended that allegations be dismissed
against Volkswagen Group of America and the United Auto Workers Union, (http://bit.ly/IgNSQXB)

Meanwhile, Back in Detroit...

On January t5,2OL4, UAW President Bob King confirmed the
union's international committee was proposing a staggering 25

percent dues increase for all members - an extra "half hour" from
the current "two hours of pay" members currently paid per month.
It was stated that this was the first dues hike since the late 1960s,

and that the money would be directed into the union strike fund.

King felt that the strike fund was a necessary show of strength, At
one point, the fund was $1 billion, buttoday it stands at just over

sooo mill¡on, King wanted to see the fund returned to $1 billion,
to send a message to companies to bargain in good faith, "The
strike fund really serves as a deterrent," King told the Automotive

News World Congress in Detroit, held in conjunction with the Detroit auto show. "l think our members will
overwhelming support this."

Furthermore, he said, organizing workers at foreign auto plants in the United States isn't cheap, "Those
campaigns take a lot of money," he said, (http://bit,ly/1fgW8TC)

There ls No Bad Press

The effort to block the unionizing of Volkswagen's Chattanooga plant became the top goalfor the newly
formed Center for Worker Freedom, according to the group's executive director. Similarly, Matt Paterson,

whose organization is a part of the Washington, D.C.-based Americans for Tax Reform, said "That fight is our
top priority," (http://buswk.colLbYQr8d)

January also brought insightful
predictions by Dr. John Raudabaugh,

VW and the UAW are "in bed with
each other" and that anti-union advocates won't be given an
equal chance to state their case to workers. (http://bit.ly/Lft7wve)

Monday, January 27th: An agreement for a Representation Election with Neutrality language was drafted by VW

a nd the UAW. (http://bit.lyl1biK6cP)

"The more interesting question is why a union would not file its own petition, he said. Raudabaugh said he

thinks the likely answer would be that VW and the UAW had "a tactical reason, Companies file so that if the
union loses, it doesn't look like they triggered the election," he said,

-Ezt
I

0zt
Þ
!
Ð
o
m
f.ì{
õz
l/ì
Ð
m
UI
oc
Fn
lll

h
o
3

ó



Picking Up The Pace

Usually, the union willfile an RC peition with the NLRB,

requesting an election. But on Monday, February 3rd,

Volkswagen filed for an NLRB election with a signed

RM Petition. (http://1.,usa.gov/1gS4dOf)

VW and the UAW also presented a Stipulated Election

Agreement, requesting an expedited election,
( http://1. usa. gov/o5oPJw)

"Volkswagen Group of America and the UAW have

agreed to this common path for the election," said

Frank Fischer, chairman and CEO of Volkswagen
Chattanooga, in the statement, "That means employees can decide on representation in a secret ballot

election, independently conducted by the NLRB, Volkswagen is committed to neutrality and calls upon all third

parties to honor the principle of neutrality'" (http://bloom'bg/1o03imr)

Raudabaugh said, ,,if there is an election, it will be interesting to see how much time passes before the election

is called and the length of the voting period,"

Southern Momentum

The election date was set for just 9 days out, On February 4rh the employee-led opposition grew into a non-

profit group calling themselves, "Southern Momentum." They stated that their objective was to "ensure

that all VW employees receive accurate, comp lete, and balanced information about the upcoming election,"
They announced workers will finally get a

chance to vote, (http://bit.lyl1eNof3j)

"We encourage our fellow team members
to really look at the facts about the UAW

and vote no," said Mike Burton, who had

helped put together the anti-unionization
website, no2uaw.com. "lt appears [the
UAWI needs us more than we need them.
We can have representation on VW's

Works Council without the UAW. That's
why we're encouraging our fellow team
members to get all of the facts and vote
nol' (http://b¡t.lylLh2Hsqy)

Cornell University professor Dr. Lowell
Turner who directs The Workers lnstitue
commented, "lt's an unusual election, he

said, ,,lt,s very rare that you get outside forces campaigning. l'm sure there will be intensive campaigning' lt's

one thing to have management lcampaigning], but with outside forces it's a whole new ball game.

The next day, February 5th the Notice of Secret Ballot Election was posted stating that the election would be

over a 3-day period, starting at 6:0Oam on February L2Ùh and ending at 8:3Opm on February 14rh.

As part of the VW signed 22-page Neutrality agreement, 20 UAW organizers wearing black shirts with UAW

insignia were granteã the abilityto campaign on company property, such as inside break rooms and lunch

areãs (they evèn interrupted Team Members on the production floor even though VW management assured

this would not happen), and were be given an office in the plant and bulletin board space to post campaign

lite ratu re.

During company meetings, UAW organizers were given the floor to speak with employees. Employees were

told tñey were welcomelo leave as the UAW spoke to persuade team members of why they should vote for

the UAW The workers who stayed to hear what the union organizers had to say were told they could not ask

any questions.
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"When management (pays and) requires team members

to attend a meeting, then invites team members to stay

and listen to union officials who won't answer any public

questions-let alone allow questions to be asked-
something stinks," said Mike Burton,
( htrp ://bit.lyllkvzpJ d )

Volkswagen had previously rejected a request from
VW workers to give equal time to workers opposed

to unionization attempts by the UAW. The rejection

drew condemnation from labor watchdogs, including Matt Patterson,

executive director of the Center for Worker Freedom. (http://bit.ly/l"m6KBrN)

,,That,s what's been a little frustrating for our group," Maury Nicely, who represents Southern Momentum'

Nicely, a Chattanooga-based lawyer for Evans Harrison Hackett PLC, says opponents o_f the union movement

insidé the factory háve been on their own on an uneven playing field against UAW efforts' "The UAW has been

granted access to the property in the run-up to the week's vote. This really placed us at a disadvantage in

getting our message across," (http://bit,ly/1gEfs10)

6 Days Until the Vote

On Thursday, February 6th, Southern Momentum
announced that they would be holding an

informational meeting for any interested VW Team

members and their families that Saturday, February

8th. The meeting was held off-site from the VW

campus because VW management had denied the

request for equal time on-site, (http://bit,lyl1jaHh5T)

Volkswagen Answers Back

"From a very legal standpoint, that's VW's right," said Southern Momentum's Maury Nicely, "The whole

premise of our électoral system is that voteri have the right to be informed. The degree to which we have seen

ih" t"rr ,neutrality' redefined in this election has been unprecedented,"

ln a statement, Volkswagen Chattanooga Vice President of Human Resources Sebastian Patta said, "Outside

political grorp, won't diirert us from the work at hand: innovating, creating jobs, growing and producing great

automobiles. Fact is: our employees are free to discuss and state their opinions at the plant and to distribute

campaign materials, includin! flyers and other literature, irrespective of whether they are in favor of or against

a union."

The vote was to be the first at a major foreign automaker's assembly plant for the UAW since its failed attempt

to gain the right to represent Nissan workers in Smyrna, Tennessee in 2OO1' With the help of resources from
projections, union Proof Team, Nissan won that vote br a 2-to-1 margin.

...Video, Websites, TV... Oh MY!

Both union and anti-union forces spent much of
that week promoting their views through radio,

newspaper ads, websites and billboards,

The Center for Worker Freedom, a special project of
Americans forTax Reform, headed by conservative
Grover Norquist, purchased 13 billboards in the
Chattanooga area, including 11 digital boards. The

boards carried a strong message, One billboard linked
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the UAW to President Barack Obama, whose national approval ratings are low, and another linked the union to
the demise of Detroit, which filed the biggest municipal bankruptcy in U,S, history last July.

Southern Momentum group called on Projections' Union Proof Team to help produce three videos, made
available on the no2uaw,com website, The videos were factual and based on cautionary tales, including a

testimonial from a former Volkswagen worker at the company's shuttered plant in Pennsylvania that once

made VW's Rabbit, Another video, with an on-camera narratol provided the truth about the UAW, laying out a

litany of UAW offenses, including support for liberal political groups that fight gun control.

The UAW bought radio advertisements in the last days of the campaign, while Southern Momentum took
out full-page ads in the Chattanooga Times Free Press, and ran advertisements in the Cleveland Banner, the
newspaper in Bradley County, north of Chattanooga, where many VW workers live. (http://reut,rs/1d00c61)

Tennessee's Republican Governor Bill Haslam told the Tennessean, "l think that there are some ramifications
to the vote in terms of our ability to attract other suppliers. When we recruit other companies, that comes up

every ti me." ( http ://tn ne.ws/ljCtgoV)

Two days before the election began, Republican State Senate Speaker Pro Tempore Bo Watson and Republican

House Majority Leader Gerald McCormick suggested that Volkswagen might not receive future state subsidies

if the plant unionized, (http://bit.lylLjc¡ju N)

The Union Proof Team

On February 3rd, the call came in to Projections' Union Proof Team from the Southern Momentum non-profit
group, This group of employees and concerned citizens knewthen that an election was likely, and very likely

to be very quick. When Volkswagen asked for a fast vote on Februrary 3rd, the Union Proof Team immediately
went to Chattanooga to begin drafting a communication strategy, Scripts were written, testimonials shot, and

in-plant footage was recorded.

Walter Orechwa, CEO of Projections, said, "The VW/ UAW 9-day petition-to-election process was an

excellent prototype for an ambush election, The truth is, regardless of the timeframe, powerful employee

communication is always key to remaining union-free,"

By February 4th, the first script drafts were ready and a day late¡ the first testimonial video was live, As

powerful as that video was, it seemed imperative to capture the story of Volkswagen's former employees in

Pennsylvania, The Union Proof crew was on-site in Westmoreland, PA on February 6th, all while producing the
fact-based "25th Hour" video on the UAW back at the studios. On February 7th, all 3 videos were ready.
(http://bit.lyllksfcvJ)

The consultants and advisers on the Southern Momentum team
requested that the videos be placed on flash drives, which was done
overnight so the message could be provided to employees to take home
with them that same day, February 7th.

On February 8th and 9th, the videos were shown at two public meetings
led by Southern Momentum, and were then placed online at no2uaw,
com for employees, their families, the community, and other influencers

And So lt Begins

On day one of the three-day election, U.S, Sen. Bob Corker (R-Tenn,)-the former mayor of Chattanooga-
declared, "l've had conversations today and based on those am assured that should the workers vote against
the UAW, Volkswagen will announce in the coming weeks that it will manufacture its new mid-size SUV here in

Chattanooga," (http;//bit.ly/MATyae)

Daytwo of the election: Volkswagen Chattanooga Chairman and CEO Frank Fischer refuted Corke¡ sayingthe
union election would have no effect on the SUV decision, Corker doubled down. "Believe me/ the decisions
regarding the Volkswagen expansion are not being made by anyone in management at the Chattanooga plant.
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t Â le felt like we were already
VV ¡uing treated very well
by Volkswagen in terms of pay
and benefits and bonuses," said
Sean Moss, who voted against
the UAW. "We also looked at the
track record of the UAW Why
buy a ticket on the Titanic?



After all these years and my involvement with Volkswagen, I would
not have made the statement I made yesterday without being
confident it was true and factual." (http://bit.ly/lfgTsoT)

On the final day of the 3-day vote, even President Obama voiced
support for the unionization effort, telling House Democrats that
Republicans looking to block the union were "more concerned about
German shareholders than American workers." (http://reut.rs/
M0Fnk2)

It All Comes Down To This

The UAW spent more than two years organizing, and then called
a snap election in an agreement with VW German union lG

Metall worked with the UAW to pressure VW to open its doors to
organizers, But local anti-union forces showed a strength that the
German union, the UAW, and even Volkswagen never expected,

On Feb, 14th 8:30pm, voting was closed, and a L0:00pm press conference was given by Volkswagen. ln that press
conference, Volkswagen announced that the UAW had lost the bid for representation,39% of the L600 eligible
voters cast ballots, voting 71,2-to-626 against unionization,

National Right to Work Foundation President Mark Mix hailed
the outcome, "lf UAW union officials cannot win when the
odds are so stacked in their favoq perhaps they should re-
evaluate the product they are selling to workers."
( http ://bit.lylLjo6y0e)

February 16, two days after the election...

Volkswagen's works council said it would press on with efforts
to set up labor representation at its Chattanooga, Tennessee
plant, undeterred by a workers'vote against any such step
involving the United Auto Workers union (UAW).

"The outcome of the vote, however, does not change our goal of setting up a works council in Chaüanooga,"
Gunnar Kilian, secretary general of VW's works council, said in a statement on Sunday, adding that workers
continued to back the idea of labor representation at the plant. (http://huff,to/1e1eByR)
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February 21, eight days post-election...

On February 21st, The United Auto Workers filed an appealwith the
National Labor Relations Board, asking them to set aside the results
of the election. (http://bit,lyl1 m M LvtR)

The UAW claimed that outside interference led by politicians such
as Republican U.S, Senator Bob Corker improperly influenced
worker-voters, The UAW said the U,S. National Labor Relations
Board would investigate the election and decide if there were
grounds to scrap it and hold a new one,

February 26, twelve days post-election...

According to the National Right to Work Foundation , five Volkswagen workers, including Mike Burton, of
Southern Momentum, filed to be allowed to intervene against the UAW's objection to the election results.

The five workers said that if they are not heard, VW and the UAW will not present a defense of the vote's result.
The employees went on to say that the company and the union colluded to support unionization,
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U.S, Senator Bob Corker called the
UAW a "destructive force," and he
said the union will damage the city's
ability to attract suppliers and will
stifle potential economic growth.
( http ://b it. lyllcRxvZo)



"Of course, if you don't win, you review your
strategy."

Opinions on what's nextforthe UAW as a result of the loss at
Volkswagen are all over the map, from the eventual demise
of the union itself to the idea that they'll return for another
vote in a year, Harley Shaiken, a labor economist with the
University of California at Berkeley, said, "The ferocity of
the anti-union forces only reinforces the fact that there is

a powerful new form of organizing emerging. Volkswagen
turned out to be painful because it was so close, This doesn't
prove it can't be done; it proves how close they came, lt laid
the basis fo r futu re orga nizi n g." ( http ://bit. ly/1m5 LozB)

Perhaps most telling was the realization UAW President
Bob King came to, "The difference in the vote .,, was people
hunting down the information to make an intelligent
decision, not just listening to the¡r buddies, Of course, if you
don't win, you review your strategy," (http://bit,ly/1m5LozB)

"Volkswagen's a class act, They really
are, They set a standard in the United
States ,., We're not leaving Chattanooga
... lt took seven years to organize Ford.
So l'll be around for the next five."

-De nni s W ill i a ms, UAW Secretary-Trea su re r
Willioms ìs expected to be elected the union's next pres¡dent

( htt p : / / b it.- ly / L m 5 Loz B )

About "Union Proof - Creating Your Union-Free Strategy"

Today, organized labor is fighting for its very existence. They're using every weapon
at their disposal - including every channel of communication, running corporate
campaigns, and influencing politics and legislation with large donations. Their foot
soldiers are waging an all-out war against corporate America, and the spoils of victory
are your employees.

ln "Union Proof: Creating Your Successful Union Free Strategy," we provide knowledge
based on over 35 years of helping companies maintain a direct connection with
employees. This book gives you the "best practices" that truly make a difference in
remaining union-free. Far from a legal text, "Union Proof: Creating Your Successful
Union Free Strategy" provides the practicaltools and advice that can help you make
u nion representation irrelevant with in your orga n ization,

Whether you're a Human Resources executive, thrown into the midst of a cardsigning
campaign or a seasoned Labor Relations expert, Union Proof cuts right to the
essentials with 11 areasto implement best practices, the 5 stepsthat prevent
organizing drives, plus tips and sample communication plans that will help you craft
your successful union free strategy.

Visit us online at www.UnionProof,com
Or, For lmmediate Assistance, contact us at877-448-974L
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CERTIFICATE OF SERVICE 

I hereby certify that on March 12, 2014, I submitted the foregoing UAW’s Request 

for Special Permission to Appeal Order Granting Intervenors’ Motions to Intervene to 

the National Labor Relations Board by electronic filing and e-mailed a copy of same to: 

Mary L. Bulls, Esq. 
Acting Regional Director 
National Labor Relations Board, Region 10 
233 Peachtree Street NE, Harris Tower Suite 1000 
Atlanta, GA 30303-1504 
mary.bulls@nlrb.gov 

Steven M. Swirsky, Esq.      
Epstein, Becker, & Green 
250 Park Avenue 
New York, NY 10177 
sswirsky@ebglaw.com 
 
Glenn M. Taubman, Esq. 
William L. Messenger, Esq. 
John N. Raudabaugh, Esq. 
National Right to Work Legal Defense Foundation 
8001 Braddock Road, Suite 600 
Springfield, VA 22160 
gmt@nrtw.org 
wlm@nrtw.org 
jnr@nrtw.org 
 
Maury Nicely, Esq. 
Phillip B. Byrum, Esq. 
Evans Harrison Hackett PLLC 
835 Georgia Avenue, Suite 800 
Chattanooga, TN 37402 
mnicely@ehhlaw.com 
pbyrum@ehhlaw.com 
 
 

By: /s/ Michael B. Schoenfeld  
. 

Stanford Fagan LLC 
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